
ESG Investing and Proxy Voting Under  
the ERISA Investment Duties Regulation 

By Mari-Anne Pisarri1 
Pickard Djinis and Pisarri LLP   

pisarri@pickdjin.com  

In 2020, the U.S. Department of Labor (“DOL” or “Department”) amended Rule 
404a-1, the Investment Duties Regulation under Title I of ERISA  [29 CFR §2550.404a-
1] in two phases. (2020 Amendments) The first phase addressed the role of financial 
factors in the selection of plan investments, which implicitly included the permissible 
consideration of environmental, social and governance (ESG) factors in the management 
of employee benefit plans.2  The second phase addressed proxy voting and other 
exercises of shareholder rights on behalf of ERISA plans.3 Although purportedly designed 
to restate fundamental principles and clarify existing sub-regulatory guidance in these 
areas, both phases of this rulemaking sowed confusion and concern by suggesting that 
ESG investing and proxy voting entail special risks for ERISA fiduciaries. 
 

In March, 2021, in response to an Executive Order,4 the DOL announced a non-
enforcement policy regarding the amendments to the Investment Duties Regulation 
pending a re-examination of the 2020 rulemaking.5  In October 2021, pursuant to another 
Executive Order,6 the DOL proposed to revise Rule 404a-1 again.7  As of the time these 
course materials were prepared, a new final rule has not been announced.    
 

This outline examines ESG investing and proxy voting under both the 2020 
Amendments and the 2021 proposed revisions to the Investment Duties Regulation and 
suggests ways investment advisers can navigate these unsettled waters.  

 
1  This outline is intended as a general discussion of compliance issues.  It is not an exhaustive treatment 

of the topics discussed, nor does it provide legal advice regarding fact-specific issues an investment adviser 
may face.  We would be pleased to answer any questions you may have about these rule changes.  
 
2 Financial Factors in Selecting Plan Investments, 29 CFR Parts 2509 and 2550, RIN 1210-AB95 (Oct. 30, 

2020), 85 Fed. Reg. 72846 (Nov. 13, 2020). 

 
3   Fiduciary Duties Regarding Proxy Voting and Shareholder Rights, 29 CFR Parts 2509 and 2550, RIN 

1210-AB91 (Dec. 11, 2020), 85 Fed. Reg. 81658 (Dec. 16, 2020).  
 
4 “Protecting Public Health and the Environment and Restoring Science to Tackle the Climate Crisis, 

Executive Order 13990, 86 Fed. Reg. 7037 (Jan. 25, 2021). 
 
5 “U.S. Department of Labor Statement Regarding Enforcement of its Final Rules on ESG Investments and 
Proxy Voting by Employee Benefit Plans” (Mar. 10, 2021). 
 
6 “Climate-Related Financial Risk,” Executive Order 14030, 86 Fed. Reg. 27967 (May 25, 2021). 

 
7 Prudence and Loyalty in Selecting Plan Investments and Exercising Shareholder Rights, 29 CFR Part 
2550, RIN 1210-AC03, 86 Fed. Reg. 57272 (Oct. 14, 2021). 
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A. Background 

1. Fiduciary Duty under ERISA  

ERISA establishes a set of basic fiduciary standards that, to some extent, align with the 
fiduciary duties of loyalty and care under the Advisers Act.  In this regard:   
 

a.  Section 404(a)(1)(A) and 403(c) of the statute oblige a plan fiduciary to 
discharge his duties solely in the interests of the plan’s participants and  
beneficiaries and for the exclusive purpose of providing benefits to participants and 
beneficiaries and defraying reasonable expenses of plan administration.  

o While the statute does not specify what types of benefits are covered by 
the “exclusive purpose” standard, the courts and the DOL have 
confirmed that the benefits must be financial, rather than non-
pecuniary. 

 
b.  Section 404(a)(1)(B) obliges a plan fiduciary to discharge his duties with respect 
to the plan with the care, skill, prudence and diligence under the prevailing 
circumstances that a prudent person acting in a like capacity and familiar with such 
matters would use in the conduct of an enterprise of a like character with like aims.  
 

     2.  The Investment Duties Regulation    

a.  Adopted in 1979, Rule 404a-1 originally addressed an ERISA fiduciary’s 
investment duties only in relation to the statute’s prudence standard.  
 
b.  Prior to the 2020 Amendments, Rule 404a-1 provided that a  fiduciary responsible 
for investing employee benefit plan assets could satisfy the prudence standard by:  
 

i. giving appropriate consideration to those facts and circumstances he knows 
or should know are relevant to the particular investment or investment course 
of action involved, including the role that the investment or investment course 
of action plays in that portion of the plan’s investment portfolio to which the 
fiduciary has investment duties, and  
 
ii.  acting accordingly. 

 
c.  “Appropriate consideration” was defined to include, but not be limited to, a 
determination that the particular investment is reasonably designed to further the 
purposes of the plan, taking into account the risk of loss or opportunity for gain 
associated with the investment.  It also included consideration of the following factors 
as they relate to the portion of the plan portfolio with respect to which the fiduciary 
has investment duties:  
 

i.  portfolio diversification, 
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ii. liquidity and current return relative to the plan’s anticipated cash flow 
requirements, and  
 
iii. projected return of the portfolio relative to the plan’s funding objectives. 

 
d. “Investment duties” are duties imposed on, or undertaken or assumed by, a 
fiduciary in connection with the investment of plan assets.  An “investment course of 
action” means a series or program of investments or actions related to a fiduciary’s 
performance of investment duties. 

 

3.  DOL Sub-Regulatory Guidance 

Over the years, the DOL has issued guidance on the exercise of fiduciary duty in the 

context of both ESG investing and proxy voting.  While a common thread runs through 

all the guidance, the tone of each piece reflects the prevailing political winds.  As a 

general matter, Republican administrations have been more skeptical of these 

practices, while Democratic administrations have been more tolerant, or even 

encouraging, of them. 

a.  ESG Investing 

 i.  In 1994, the DOL issued Interpretive Bulletin 94-1 (IB 94-1), establishing 

what has become known as the “all things being equal” or “tie-breaker” 

standard for “economically targeted investments” (ETIs). An ETI is an 

investment selected, in part, for collateral benefits apart from investment 

return.  According to this guidance, if competing investments serve a plan’s 

economic interests equally well and are otherwise appropriate investments 

for the plan, the plan fiduciary can base an investment decision on collateral 

considerations. 

ii.  In 2008, the DOL replaced IB 94-1 with Interpretive Bulletin 2008-01, 

confirming the “all things being equal” standard, but cautioning that 

fiduciaries cannot accept reduced returns or increased risks to secure 

social, environmental or other policy goals. 

iii.  The 2008 guidance was replaced by Interpretive Bulletin 2015-01 (IB 

2015-01). In addition to confirming earlier guidance, IB 2015-01 advised that 

ESG factors are not always collateral considerations, but may be material 

economic considerations under generally accepted investment theories.  In 

such cases, ESG factors are not tie-brakers, but rather proper components 

of a fiduciary’s analysis of the economic merits of the investment.  IB 2015-

01 was withdrawn as part of the 2020 Amendments. 

iv.  In 2018, the DOL issued Field Assistance Bulletin 2018-01 (FAB 2018-

01) confirming IB 2015-01, but warning that fiduciaries “must not too readily 

treat ESG factors as economically relevant to the particular investment 
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choices at issue when making a decision.”  FAB 2018-01 also said that while 

a prudently selected ESG investment could be offered as an investment 

option on a 401(k) plan platform, selecting an ESG investment as a qualified 

default investment alternative (QDIA) without regard to possibly differing 

views of plan participants and beneficiaries might raise questions about the 

fiduciary’s satisfaction of his fiduciary duty of loyalty.  FAB 2018-01 was 

superseded by the 2020 Amendments. 

b.  Proxy Voting 

i.  The seminal guidance on the fiduciary implications of proxy voting was the 
1988 “Avon Letter,” in which DOL staff advised that the fiduciary act of 
managing plan assets that are shares of stock includes the management of 
voting rights appurtenant to those shares.8  The staff further instructed that 
a plan’s named fiduciary has a duty to monitor proxy voting decisions made 
by an investment manager to whom voting authority has been delegated.   

ii.  In Interpretive Bulletin 94-2 (IB 94-2), the DOL opined that although an 
ERISA fiduciary may not subordinate participants’ and beneficiaries’ 
economic interests to unrelated objectives, a fiduciary may engage in 
shareholder activities designed to monitor or influence corporate 
management if, after considering the costs, the activities can be expected 
(alone or together with the activities of other shareholders) to enhance the 
value of the plan’s investment. 

iii.  In 2008, the DOL replaced IB 94-2 with Interpretive Bulletin 2008-02 (IB 
2008-02).  The new guidance said that when voting proxies, plan fiduciaries 
should consider only those factors related to the economic value of the plan 
investment and should cast votes only in accordance with the plan’s 
economic interest.  Voting proxies or otherwise exercising shareholder 
rights to further political or social causes unrelated to economic value of the 
plan’s investment, would violate ERISA’s exclusive purpose and prudence 
requirements.  This guidance also advised that a fiduciary’s responsibility 
to manage proxies includes both deciding to vote and deciding not to vote.  
Where the fiduciary determines that the cost of voting (including the cost of 
any necessary research to decide how to vote) is likely to exceed the 
expected economic benefits of voting, the fiduciary must refrain from voting. 

iv.  Eight years later, the DOL replaced IB 2008-02 with Interpretive Bulletin 
2016-01 (IB 2016-01), reinstating language from IB 94-2, with some 
modification. In issuing IB 2016-01, the DOL expressed concern that the 
2008 guidance may have discouraged ERISA plan fiduciaries from voting 
proxies or engaging in other prudent exercises of shareholder rights 

 
8  Letter from Alan D. Lebowitz, Deputy Assistant Secretary to Mr. Helmuth Fandl, Chairman of the Retirement 

Board, Avon Products, Inc. (Feb. 23, 1988), 1988 ERISA LEXIS 19, *5-6. 



5 
 

because of an erroneous belief that each vote and each other exercise of 
shareholder rights must be “more likely than not to result in a quantifiable 
increase in the economic value of the plan’s investment.”  IB 2016-01 was 
withdrawn as part of the 2020 Amendments. 

B.  The 2020 Amendments 

1. ESG Investing  

The first phase of the 2020 rulemaking focused on the selection of plan investments. 

a.  First, the original text of subsection (a) of the Investment Duties Regulation was 

amended to add the exclusive purpose requirements of Section 404(a)(1)(A) to the 

duty of prudence.  As a result, the regulation now confirms that fiduciary duties of 

prudence and loyalty apply to all investment decisions for a plan. 

b.  The subsection (b) safe harbor for prudent investments and investment courses 

of action was amended by adding language to paragraph (b)(2)(i) stating that the 

consideration of risk and loss and the opportunity for gain (or other return) 

associated with an investment or investment course of action should not occur in 

a vacuum, but rather should take place  “compared to the opportunity for gain (or 

other return) associated with reasonably available alternatives with similar risks.” 

i. According to the preamble to the amendment, the fact that subsection (b) 

is characterized as a “safe harbor,” does not suggest an “unrestricted open 

field.”  While compliance with this subsection may not be the only way to 

satisfy the prudence obligation, a fiduciary who steps outside the safe 

harbor must have a “soundly reasoned and supported” reason to do so. 

 

ii.  The need to assess risk of loss and opportunity for gain or other return 

associated with an investment or investment course of action does not 

oblige fiduciaries to “scour the market” or consider every possible 

alternative, but “only to compare alternatives that are reasonably available 

under the circumstances.” 

 

c.  A much more consequential change was the addition of a new paragraph (c) to 

establish minimum investment standards under the fiduciary duty of loyalty.  There 

are two aspects to this provision. 

i.  Subsection (c)(1) requires plan fiduciaries to base their selection of 

investments and investment courses of action solely on “pecuniary factors” 

except in extremely limited circumstances.  This paragraph also confirms 

prior guidance to the effect that a fiduciary may not subordinate the interests 

of plan participants and beneficiaries in their retirement income or financial 

benefits under the plan to other objectives.  Nor may fiduciaries sacrifice 

investment returns or assume additional investment risk to promote non-
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pecuniary benefits or goals.   In deciding the weight to give to any particular 

pecuniary factor, a fiduciary should appropriately assess the factor’s risk-

return impact. 

(a) A “pecuniary factor” is a factor that a fiduciary prudently 

determines is expected to have a material effect on the risk and/or 

return of an investment, based on appropriate investment 

horizons consistent with the plan’s investment objectives and 

funding policy.  [Rule 404a-1(f)(3)] 

 

(b) Although in the preamble to the amendment, the DOL 

acknowledged that ESG issues may, in some cases, present 

material business risk or opportunities to companies that qualified 

investment professionals would treat as economic considerations 

under generally accepted investment theories, the DOL also 

cautioned fiduciaries “against too hastily concluding that ESG-

themed funds may be selected based on pecuniary factors.” 

 

(c) The Department roundly rejected the argument that because 

ERISA plan investors may benefit from healthier markets or an 

improved world economy, fiduciary investment decisions on 

behalf of a particular plan may take such broader interests into 

account.   

ii.  Subsection (c)(2) articulates a new “tie-breaker” standard, replacing the 

economic equivalence test of the sub-regulatory guidance with a much 

narrower “distinguishability” standard. Under the new standard, when 

choosing between or among investment alternatives that a fiduciary is 

unable to distinguish based on pecuniary factors alone, the fiduciary may 

decide on the basis of non-pecuniary factors only if the fiduciary documents 

the following: 

(a) Why pecuniary factors alone were not a sufficient basis on which 

to select the investment or investment course of action; 

(b)  How the selected investment compares to the alternatives with 

regard to portfolio diversification, liquidity and current portfolio return 

relative to the plan’s anticipated cash flow requirements, and the 

projected portfolio return relative to the plan’s funding objectives; and 

(c) How the chosen non-pecuniary factor(s) are consistent with the 

interests of participants and beneficiaries in their retirement income 

or financial benefits under the plan. 
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d.  New subsection (d) addresses the selection and retention of investment options 

for participant-directed individual account plans.  In addition to confirming that 

these activities are subject to both the statutory prudence and loyalty standards 

and the pecuniary factors requirements of Rule 404a-1(c), subsection (d): 

i. Permits a fiduciary to select or retain an investment fund, product or model 

portfolio as a designated investment alternative even if that fund, product or 

model portfolio promotes, seeks, or supports one or more non-pecuniary 

goals; but 

ii. Forbids the fiduciary to add or retain an investment fund, product or model 

portfolio as, or as a component of, a QDIA if the investment objectives, 

goals or principal investment strategies of the fund product or model 

portfolio include, consider or indicate the use of one or more non-pecuniary 

factors. 

iii.  A “designated investment alternative” is an investment alternative 

designated by a plan into which participants and beneficiaries may direct 

the investment of assets held in, or contributed to, their individual accounts.  

This term does not include brokerage windows, self-directed brokerage 

accounts or other arrangements that allow participants and beneficiaries to 

choose investments beyond those designated by the plan.  [Rule 404a-

1(f)(5)] 

iv.  A QDIA is an investment alternative described in ERISA Rule 404c-5 

that is designed for plan participants who have not provided affirmative 

investment directions for their individual accounts. 

2. Proxy Voting 

The 2020 Amendments added a new subsection (e) to the Investment Duties 

Regulation, entitled, “Proxy voting and exercise of shareholder rights.”  This provision 

restates basic fiduciary principles, imposes specific requirements for meeting those 

principles, including special requirements concerning investment managers and proxy 

advisers, creates two safe harbors, and addresses issues relating to voting 

responsibility and scope of coverage.   

a.   Fundamental Principles 

i.  The fiduciary duty to manage plan assets that are shares of stock includes 

the management of shareholder rights appurtenant to those shares, 

including the right to vote proxies.  [Rule 404a-1(e)(1)] 

ii.  When deciding if and how to exercise shareholder rights, a fiduciary must 

act prudently and solely in the interests of participants and beneficiaries and 
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for the exclusive purpose of providing benefits and defraying reasonable 

expenses. [Rule 404a-1(e)(2)(i)] 

iii. The fiduciary duty to manage shareholder rights appurtenant to shares 

of stock does not require the voting of every proxy or the exercise of every 

shareholder right.  [Rule 404a-1(e)(2)(ii)]  

b.  Specific Requirements 

i.  When deciding whether to exercise shareholder rights and when 

exercising those rights, a plan fiduciary must: 

(a)  Act solely in accordance with the economic interest of the plan, 

its participants and its beneficiaries; [Rule 404a-1(e)(2)(ii)(A)] 

(b)  Consider any costs involved; [Rule 404a-1(e)(2)(ii)(B)] 

(c)  Not subordinate the interests of plan participants and 

beneficiaries in their retirement income or financial benefits under the 

plan to any non-pecuniary objective; nor may the fiduciary promote 

non-pecuniary benefits or goals unrelated to participants’ and 

beneficiaries’ financial interests; [Rule 404a-1(e)(2)(ii)(C)] 

(d) Evaluate material facts that form the basis for any particular proxy 

vote or other exercise of shareholder rights; [Rule 404a-1(e)(2)(ii)(D)] 

(e)  Maintain records on proxy voting activities and other exercises 

of shareholder rights; [Rule 404a-1(e)(2)(ii)(E)] and 

(f)  Exercise prudence and diligence in the selection and monitoring 

of persons, if any, selected to advise or otherwise assist with 

exercises of shareholder rights. Such persons include research 

providers, proxy advisers and those who provide administrative, 

recordkeeping or reporting services.   [Rule 404a-1(e)(2)(ii)(F)]   

ii. A responsible plan fiduciary must prudently monitor the proxy voting 

activities of an investment manager to whom the authority to vote proxies 

or exercise shareholder rights has been delegated, or a proxy adviser 

engaged to render voting advice and must determine whether the activities 

of such persons are consistent with the specific requirements referred to 

above and the safe harbors explained below. [Rule 404a-1(e)(2)(iii)]   

iii.  A fiduciary may not adopt a practice of following the recommendations 

of a proxy adviser or other service provider without determining that voting 

guidelines of such party are consistent with the fiduciary’s obligations 

described in Rule 404a-1(e)(2)(ii)(A) through (E). [Rule 404a-1(e)(2)(iv)]   
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 c.  Safe Harbors 

In deciding whether to vote proxies on behalf of an ERISA plan, a fiduciary may 

act in accordance with proxy voting policies that establish specific parameters 

“prudently designed to serve the plan’s economic interest.”  [Rule 404a-1(e)(3)(i)]  

The rule provides two non-exclusive safe harbors that a fiduciary can  use to satisfy 

her duties of prudence and loyalty.    

i.  The first, found in Rule 404a-1(e)(3)(i)(A), permits the fiduciary to adopt 

a policy that limits voting to only those ballot proposals the fiduciary 

prudently determines are substantially related to the issuer’s business 

activities or are expected to have a material effect on the value of the plan’s 

investment.  

ii.  The second, found in 404a-1(e)(3)(i)(B), allows a fiduciary to adopt a 

policy to refrain from voting whenever the plan’s holdings in a particular 

company relative to the plan’s total investment assets is below a 

quantitative threshold that is deemed low enough that the matter being 

voted on is not expected to materially affect the performance of the plan’s 

portfolio.   

iii.  Plan fiduciaries must periodically review any proxy voting policies 

adopted pursuant to paragraph (e)(3)(i). [Rule 404a-1(e)(3)(ii)]    

 iv.  A fiduciary may act in a manner contrary to her proxy voting policies if 

she determines that it is prudent to do so after assessing the likelihood that 

the matter being voted on will have a material effect on the value of the 

investment or the investment performance of the plan’s portfolio, after taking 

into account the costs involved in voting. [Rule 404a-1(e)(3)(iii)]    

d.  Voting Responsibility and Scope 

i.  The plan trustee is responsible for exercising shareholder rights on behalf 

of the plan except to the extent that either:  

(a) The trustee is subject to the direction of a named fiduciary 

pursuant to § 403(a)(1) of ERISA, or 

(b) The power to manage, acquire or dispose of plan assets has been 

delegated to one or more investment managers pursuant to ERISA 

§ 403(a)(2).  [Rule 404a-1(e)(4)(i)(A)]  In this case, the manager has 

the exclusive authority to vote proxies or exercise other shareholder 

rights appurtenant to such plan assets, except to the extent that the 

plan, trust document or investment management agreement 

provides that such authority has been reserved to the responsible 

named fiduciary or assigned elsewhere.  [Rule 404a-1(e)(4)(i)(B)]   
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ii.  The manager of a pooled investment vehicle in which multiple plans 

invest must, “insofar as possible,” reconcile the conflicting investment 

policies of participating plans, and, if possible, must vote proxies in 

proportion to the plans’ respective economic interest in the vehicle.  In the 

alternative, the pooled vehicle may adopt a voting policy of its own and 

require plans to accede to that policy as a condition of investing in the fund.  

In that case, the fiduciary of each plan must determine that the pooled 

vehicle’s policy is consistent with Title I of ERISA and the Investment Duties 

Regulation before deciding to participate in the fund.  [Rule 404a-1(e)(4)(ii)]   

iii. The proxy voting provisions of the Investment Duties Regulation do not 

apply to voting, tender and similar rights with respect to securities that are 

passed through pursuant to the terms of an individual account plan to 

participants and beneficiaries whose accounts hold such securities.  [Rule 

404a-1(e)(5)]   

3.  The Cutting Room Floor  

In both phases of the 2020 rulemaking, the final rules omit the most draconian aspects 

of their respective proposals due to widespread opposition from public commenters. 

a.  Although the first phase of the rulemaking was driven by the DOL’s concern 

about the growth, and skepticism about the value, of ESG investing, the 

Department removed all references to ESG in the final regulatory text.  However, 

the focus on pecuniary factors, the changes to the tie-breaker standard and 

statements in the preamble that ESG investing raises “heightened concerns under 

ERISA” and that fiduciaries must not “too hastily” conclude that ESG-themed funds 

can be selected based on pecuniary factors suggest that the changes may have 

been more optical than substantive.  

b.  On the proxy voting side, the final rule omits a proposed requirement that a 

fiduciary undertake a vote-by-vote cost-benefit analysis and refrain from voting 

unless doing so is determined to have an economic impact on the plan’s 

investment; a requirement that an investment manager that votes, or a proxy 

adviser that recommends a vote, demonstrate that each decision or 

recommendation was based on the expected economic benefit to the plan; and a 

safe harbor for fiduciaries who vote with management on all non-controversial 

ballot proposals.    

While the final amendments are kinder and gentler than what had been proposed, the 

DOL under the current Administration is concerned that the 2020 Amendments may 

give the impression that fiduciaries are at risk if they include any ESG factors in the 

financial evaluation of plan investments and that even ordinary exercises of 

shareholder rights require special justification.    
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C.  The 2021 Proposal  

1. ESG Investing  

The DOL proposes several substantive changes to subsections (b) and (c) of Rule 

404a-1, in addition to retitling these provisions to reflect the fact that subsection (b) 

addresses the fiduciary duty of prudence and (c), the duty of loyalty. Investment 

alternatives for participant-directed individual accounts would be addressed in the 

loyalty section, and the current version of subsection (d) would be removed and 

replaced with the proxy voting provision, as discussed below.   

a.  The proposal would amend the investment prudence provision by stating that 

in evaluating an investment or investment course of action, a fiduciary’s 

consideration of a portfolio’s projected return relative to the plan’s funding 

objectives “may often require an evaluation of the economic effects of climate 

change and other [ESG] factors on the particular investment or investment course 

of action.”  [Proposed Rule 404a-1(b)(2)(ii)(C)] 

o The DOL describes this provision as an attempt to “counteract negative 

perception of the use of climate change and other ESG factors in 

investment decisions” caused by the 2020 Amendments. The 

Department also states that in many cases, a prudent fiduciary is not 

just permitted to consider climate and other ESG factors but may be 

required to do so.    

b.  The proposal adds a new subsection (b)(4) affirming that a prudent fiduciary 

may consider any factor the fiduciary deems material to a risk-return analysis of 

an investment or investment course of action, depending on facts and 

circumstances.  The provision identifies a range of ESG factors that could be 

considered, including: 

i.  Climate-change-related factors, including a company’s physical and 

transitional risk exposure and the effect of government regulations and 

policies; 

ii.  Governance factors, including board composition, executive 

compensation, transparency and accountability in corporate decision-

making and compliance with applicable laws and regulations; and 

iii.  Workforce practices such as equal employment opportunity, labor 

relations, diversity and inclusion and other hiring, promotion, retention and 

training factors. 

o The DOL explains that this provision is designed “to establish that 

material climate change and other ESG factors are no different than 

other ‘traditional’ material risk-return factors, and to remove any 

prejudice to the contrary.    
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c.  The proposal eliminates the “pecuniary factors” test from subsection (c)(1), 

along with the cautionary language in the preamble about “heightened concerns” 

around ESG investing. 

i. However, this provision continues to require that a fiduciary not 

subordinate the interests of participants and beneficiaries in their 

retirement income or financial benefits under the plan to other 

objectives, and not sacrifice investment return or assume additional risk 

to promote goals unrelated to the plan and its participants and 

beneficiaries.   

 

ii.  In place of the duty to base an evaluation of an investment or 

investment course of action solely on pecuniary factors, the proposal 

requires such evaluation to be based on risk and return factors the 

fiduciary prudently determines are material to investment value, using 

appropriate investment horizons consistent with the plan’s investment 

objectives and funding policy. The relevance of any particular factor 

depends on facts and circumstances, and may include the ESG factors 

enumerated in subsection (b)(4).  In this way, the proposal confirms that 

the appropriate consideration of ESG factors is consistent with both the 

duty of prudence and the duty of loyalty.  [Proposed Rule 404a-1(c)(2)]    

 

d.  The proposal also replaces the restrictive tie-breaker standard in the 2020 

Amendments with a broader standard that is more in line with the Department’s 

prior sub-regulatory guidance. In explaining this action, the DOL said, “Contrary to 

the perception created during the promulgation of the current regulation, the 

Department does not view collateral benefits as being presumptively illegal, 

provided that the investment at issue is otherwise selected in accordance with 

ERISA’s duties of prudence and loyalty.” 

 

i.  Under the proposed standard, a fiduciary would be permitted to select an 

investment or investment course of action based on collateral benefits (i.e., 

benefits other than those focused on investment returns) if the fiduciary 

prudently concludes that competing choices “equally serve the financial 

interests of the plan over the appropriate time horizon.”  [Proposed Rule 

404a-1(c)(3)]  

 

ii.  Furthermore, the extensive documentation requirements for tie-breakers 

under the 2020 Amendments would be eliminated under the proposal, 

because the DOL believes they are likely to have a chilling effect on the 

appropriate consideration of ESG factors by plan fiduciaries.  

e. The proposal eliminates the prohibition of QDIAs whose investment objectives, 

goals or principal strategies include, consider or indicate the use of one or more 
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non-pecuniary factors and treats such QDIAs just like any other designated 

investment alternatives.   

f.  However, if any designated investment alternative for an individual account plan 

(including a QDIA) is selected on the basis of collateral benefits other than 

investment returns, the plan fiduciary must ensure that the collateral-benefit 

characteristic of the fund, product or model portfolio is prominently displayed in 

disclosure materials provided to participants and beneficiaries.  A fiduciary may 

not accept expected reduced returns or greater risks to secure collateral benefits.  

[Proposed Rule 404a-1(c)(3)] 

i.  The Department believes that disclosure of the collateral factors that 

“tipped the scale” in favor of an investment option is important because plan 

participants may not have the same views on the collateral factors as the 

plan fiduciary who selected the investment alternative. 

ii.  Keep in mind that the selection of a fund as a designated investment 

alternative is considered an “investment course of action” subject to the 

general fiduciary duties of prudence and loyalty. 

2. Proxy Voting  

The DOL proposes four major changes to the proxy voting provisions of the 

Investment Duties Regulation, which would be moved from subsection (e) to 

subsection (d) of Rule 404a-1. (Subsection (e) of the proposed rule would house the 

definitions currently found in subsection (f), except for the “pecuniary factor” definition, 

which would be eliminated.) 

 

a.  First, the Department proposes to eliminate the statement in paragraph (e)(2)(ii) 

of the 2020 Amendments that the “fiduciary duty to manage shareholder rights 

appurtenant to shares of stock does not require the voting of every proxy or the 

exercise of every shareholder right.”   

i.  This provision was ostensibly designed to correct a “persistent 

misunderstanding” among fiduciaries to the contrary, although evidence of 

such a misunderstanding was never proffered.   

ii.  While confirming that fiduciaries need not seize every opportunity to cast 

a proxy vote or engage in shareholder activism, the DOL is nonetheless 

concerned that (e)(2)(ii) might encourage plan fiduciaries to be “indifferent” 

to the exercise of shareholder rights.  The DOL cautions that abstaining 

from a vote is not a neutral act, and that proxies should be voted as part of 

the process of managing a plan’s investment in company stock, unless 

there are significant costs or efforts associated with voting or voting is 

otherwise not in the plan’s best interest. 
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b.  Second, the DOL proposes to eliminate the requirement found in (e)(2)(iii) of 

the current rule that a responsible plan fiduciary monitor the proxy voting activities 

of any investment manager to whom the authority to vote proxies or exercise 

shareholder rights has been delegated and any proxy advisory firm that provides 

advisory services relating to a plan’s proxy votes.   

i.  This duty largely duplicates the general obligation reflected in (e)(2)(ii)(F) 

[to be slightly modified and redesignated as (d)(2)(ii)(E)] that a plan fiduciary 

exercise prudence and diligence in the selection and monitoring of persons 

engaged to advise or otherwise assist with exercises of shareholder rights. 

ii.  In addition, ERISA’s general prudence and loyalty duties entail an 

obligation to monitor service providers.  The DOL is concerned that the 

repetition in the 2020 Amendments leaves the impression that proxy voting 

requires special handling.    

c.  The DOL proposes a related change to eliminate the special recordkeeping 

requirement currently found in (e)(2)(ii)(E).  

i.  Since the duty of prudence naturally encompasses a recordkeeping 

obligation, articulating this obligation in the context of proxy voting and other 

exercises of shareholder rights gives the impression that fiduciaries have 

heightened burdens in this area. 

ii.  Nevertheless, removing this provision from the Investment Duties 

Regulation does not diminish the fiduciary’s existing recordkeeping 

obligations. 

d.  Finally, the DOL proposes to amend the provision relating to the maintenance 

of proxy voting policies by eliminating the two proxy voting safe harbors.   

i.  The DOL says it is not confident that the safe harbors adequately protect 

the interests of plans and their participants and beneficiaries. The 

Department is concerned that, coupled with the “no-vote” statement in 

paragraph (e)(2)(ii), the safe harbors “may be construed as little more than 

regulatory permission for plans to broadly abstain from proxy voting without 

properly considering their interests as shareholders and without legal 

repercussions.”   

ii.  The DOL also notes that the second safe harbor (i.e. pegging a duty to 

vote on the ratio of a plan’s holding in a single issuer to the plan’s total 

investment assets) has practical drawbacks.  A fiduciary cannot assess 

whether the voting threshold has been reached when the plan’s total 

investment assets are spread among a number of separately managed 

accounts and collective investment vehicles.  
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e.  Despite its skepticism regarding the safe harbors, the DOL believes that a 

written proxy voting policy is an important part of a plan’s overall investment policy 

and that proxy voting policies can help fiduciaries “reduce costs and compliance 

burdens.”   

i.  Thus, the proposed rule would continue to provide that a fiduciary may 

utilize proxy voting policies with prudently designed parameters in deciding 

whether to vote on a plan’s behalf. Whereas the 2020 Amendments state 

that such parameters must be designed to serve the plan’s “economic” 

interest, the proposed revision would require the parameters to be designed 

to serve the plan’s “interest in providing benefits to participants and their 

beneficiaries and defraying reasonable expenses of administering the plan.”  

[Proposed Rule 404a-1(d)(3)(i)] 

ii.  The proposed rule would also continue to require plan fiduciaries to 

periodically review their proxy voting policies, and would continue to permit 

fiduciaries to act in a manner contrary to those policies, if the circumstances 

warrant.  [Proposed Rule 404a-1(d)(3)(ii) and (iii)] 

D. Compliance Tips  

1.  ESG Investing 

It may be premature to structure a compliance program around the 2021 proposed 

changes to the Investment Duties Regulation because the DOL could revise the 

proposal before finalizing it.  Commenters have expressed concern that the ESG 

provisions may have swung the pendulum too far, creating the impression that a 

fiduciary must justify not considering environmental, social and governance factors 

in every risk/return analysis.  Commenters also suggested that the references to 

specific ESG factors may grow stale over time, and that the rule should focus on 

principles, instead of granular details. Finally, commenters have broadly opposed 

the required disclosure of collateral-benefit characteristics in the tie-breaker 

standard.   

 

Whatever the final rule looks like, it is likely to be more favorable to ESG investing 

than the existing version is. Thus, basing compliance policies on the 2020 

Amendments might also entail risk, because such policies might dissuade an 

adviser from integrating ESG factors into investment decisions even where that is 

the prudent thing to do.   
 

o Note that the DOL’s current non-enforcement policy regarding the 2020 

Amendments has no impact on private plaintiffs.  Even though the risk is 

very small, there is at least a theoretical possibility that a fiduciary who 

utilizes a traditional “all things being equal” tie-breaker without extraordinary 
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documentation or who selects an ESG fund as a QDIA, even with 

appropriate disclosure, could be sued by a disgruntled plan participant.    

  

In the face of this uncertainty, the safest course for now may be to stay as close 

as possible to basic ERISA principles that also align with the fiduciary duties of 

care and loyalty under the Advisers Act.   

 

➢ ESG investing, like any other decision about an investment or 
investment course of action, is subject to the exclusive purpose and 
prudence standards set forth in Sections 404(a)(1)(A) and (B) of ERISA.   

 

➢ Where environmental, social and governance considerations present 
economic business risks or opportunities that qualified investment 
professionals would consider material economic considerations under 
generally accepted investment theories, you may treat ESG factors like 
any other considerations in analyzing the economic merits of competing 
investment choices. 
 

➢ “Prudence” in a given situation depends on facts and circumstances.  It 
is your job as the investment manager to determine which factors are 
material to an analysis of specific investment alternatives. 

 
➢ In addition to integrating ESG factors into a prudent analysis of 

investment options, you may also treat ESG factors as “tie-breakers” for 

the collateral benefits they offer.  In this regard, you must first determine 

that the competing investment options equally serve the plan’s financial 

interests over the appropriate time horizon and that they are otherwise 

appropriate investments for the plan. 

 

➢ In using ESG factors as tie-breakers, do not subordinate the interests of 

plan participants and beneficiaries in their retirement income or financial 

benefits under the plan to other objectives. Likewise, do not sacrifice 

investment return or assume additional risk to promote goals unrelated 

to the plan and its participants and beneficiaries. 

 

➢ Although the DOL is not enforcing the current prohibition against 

selecting an ESG investment as a QDIA, making such a selection—at 

least without complying with the proposed disclosure requirements—

may be risky.  If you do opt to make the proposed disclosure, you can 

fold this information into the disclosures already required under Rule 

404a-5.    

 

➢ Where you integrate ESG factors into a prudent evaluation of risk/ return 

factors that are material to investment value, or where you utilize ESG 
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considerations as tie-breakers, document your analyses and decisions 

in accordance with your established recordkeeping practices.  Make 

sure these comply with Advisers Act Rule 204-2 as well. 

 

➢ Make sure you properly disclose your ESG investment practices to 

clients, in your Form ADV, client contracts or elsewhere.  Periodically 

confirm that these disclosures are accurate.  Say what you do, and do 

what you say. 

 

➢ If you use third-party ESG services, including ratings, reports, screens 

and/or indices, make sure you perform reasonable due diligence on 

each service provider to confirm that use of the service is consistent with 

your fiduciary duties of prudence and loyalty.  Such due diligence may 

include an examination of the service provider’s methodologies and 

quality controls, as well as its disclosure and management of conflicts of 

interest.  The use of third-party ESG services should be approached in 

the same manner as the use of any other outside service provider.       

 

2. Proxy Voting 

Although the proxy voting provisions in the Investment Duties Regulation are also in 

flux, there is less uncertainty in this area than there is with ESG investing.  Regardless 

of the outcome of the current rulemaking, a compliance program concerning the 

exercise of shareholder rights should reflect certain basic standards.  

➢ As a general matter, policies and procedures designed to comply with 

Advisers Act Rule 206(4)-6 should also meet the fiduciary requirements 

under ERISA.  In each case, it is important to recognize that a proxy vote 

is a plan asset that must be managed prudently and solely in the 

interests of plan participants and beneficiaries.  

 

➢ Proxy voting policies and procedures must be designed to ensure that 

proxies are voted in clients’ best interests.  Because “best interest” may 

vary from client to client, one-size-fits-all voting guidelines may not be 

appropriate.   

 

➢ For example, because ERISA assets must be managed for the exclusive 

purpose of providing economic benefits to participants and beneficiaries 

and defraying administrative expenses, proxy voting guidelines geared 

to “values voting” may not be suitable for ERISA clients. That said, 

where ESG factors are material economic considerations for a plan’s 

investment, those factors may be properly considered in the exercise of 

shareholder rights appurtenant to that investment. 
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➢ While you are not obligated to vote every proxy, you cannot be 

indifferent to the exercise of shareholder rights on behalf of plan clients.  

As a general rule, you should vote proxies unless you determine that it 

is not in participants’ and beneficiaries’ best interest to do so.  You might 

make such a determination if a vote entails significant costs or effort. 

 

➢ In deciding whether to vote a proxy or exercise another shareholder 

right, consider not just the likely effect of the plan’s single vote, but also 

the collective ability of that vote along with the votes of other 

shareholders to enhance the value of the plan’s investment. 

 

➢ Although you should be mindful of the costs of proxy voting and other 

exercises of shareholder rights, you are not obliged to conduct a cost-

benefit analysis for each vote or exercise of rights.  The DOL urges 

fiduciaries, where possible, to prudently limit expenses by relying on 

“efficient structures” such as voting guidelines and “proxy advisers 

/managers that act on behalf of large aggregates of investors”). 

 

➢ The recordkeeping requirements set forth in Advisers Act Rule 204-

2(c)(2) should satisfy the recordkeeping obligations implied in ERISA’s 

prudence standard as well. In this regard, you must keep: 

- Copies of all proxy voting policies and procedures. 

- A copy of every proxy statement you receive regarding client 

securities.  (You can rely on EDGAR or a third party, under certain 

circumstances, to satisfy this requirement.) 

- A record of every vote cast on behalf of a client. (You can rely on a 

third party to satisfy this requirement, too, if some conditions are 

satisfied.) 

- A copy of any document you created that was material to your 
decision how to vote proxies on behalf of a client or that memorializes 
the basis for that decision.  

 
- A copy of each written client request for information on how you 
voted the client’s proxies, and a copy of any written response thereto. 
 

➢ It is a good idea to document any instance in which you decide vote in a 
way that is contrary to the plan’s voting guidelines. 
 

➢ If you manage a pooled investment vehicle, consider requiring plans to 
agree to have their assets voted in accordance with the fund’s voting 
guidelines as a condition to investing in the fund.  
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➢ If you use a third-party service provider to assist with proxy voting duties, 
make sure you perform reasonable due diligence on that service provider 
and that you prudently monitor the firm on an ongoing basis. 
 

➢ Before engaging a proxy adviser to provide vote recommendations, and 
periodically thereafter, take reasonable steps to confirm that the proxy 
adviser’s voting guidelines are consistent with your fiduciary duties under 
ERISA and that the adviser can make proxy voting recommendations in an 
impartial manner and in the best interests of the plan participants and 
beneficiaries. You should have a thorough understanding of the proxy 
advisory firm's business and the nature of the conflicts of interest that 
business presents. You also should assess the adequacy of the proxy 
advisory firm's conflict mitigation procedures, as well as the steps it takes 
to ensure that its recommendations are based on accurate information. 
  

➢ Periodically examine a sample of proxy votes cast on behalf of ERISA plan 
clients to confirm that they comply with your proxy voting policies and 
procedures and that you are satisfying your duties of prudence and loyalty. 
Address proxy voting in your annual compliance review under Advisers Act 
Rule 206(4)-7. 

 
 


