
 

Copyright © 2022 by Willkie Farr & Gallagher LLP. All Rights Reserved. These course materials may not be 

reproduced or disseminated in any form without the express permission of Willkie Farr & Gallagher LLP. 

 

 

INVESTMENT ADVISER ASSOCIATION 
 

INVESTMENT ADVISER COMPLIANCE CONFERENCE  

MARCH 3 – 4, 2022 

Prepared for Panel on ESG Investing Practices, Compliance Programs, and Disclosures 

 

Recent ESG Regulatory Developments 
by 

Benjamin Haskin 

Willkie Farr & Gallagher LLP 

1875 K Street, N.W. 

 Washington, DC 20006  

tel (202) 303-1124 

bhaskin@willkie.com 

 

I. Environmental, Social and Governance – Introduction 

a. This outline summarizes some of the recent regulatory developments at the U.S. 

Securities Exchange Commission (“SEC”) and U.S. Department of Labor (“DOL”) 

concerning investment products and financial services that incorporate environmental, 

social and governance (“ESG”) criteria in their strategies  

b. Discussed below are— 

i. SEC regulatory developments relating to:  

A. The creation of the ESG Task Force within the SEC Division of 

Enforcement; 

B. The Division of Examinations’ recent review of ESG investing;  

C. Recently proposed rules governing proxy voting advice; and 

D. Request for comment on the Names Rule 

E. Statements by SEC Chair Gary Gensler and former acting Chair Allison 

Herren Lee relating to the SEC’s ESG policy agenda; and  

ii. The recently proposed DOL rule, which would clarify and codify the DOL’s 

views regarding ESG investing and proxy voting for ERISA plans. 

II. Securities and Exchange Commission Regulatory Developments  

a. SEC Announces ESG Task Force within Division of Enforcement  
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i. On March 4, 2021, the SEC announced the creation of a Climate and ESG Task 

Force in the Division of Enforcement1 

A. Led by Acting Deputy Director of Enforcement, Kelly Gibson  

B. To develop initiatives to proactively identify ESG-related misconduct 

ii. Initial focus: to identify any material gaps or misstatements in issuers’ disclosure 

of climate rusks under existing rules  

iii. The Task Force will analyze disclosure and compliance issues relating to 

investment advisers’ and funds’ ESG strategies 

iv. The Task Force will work closely with other SEC Divisions and Offices and 

evaluate and pursue tips, referrals, and whistleblower complaints on ESG-related 

issues 

b. SEC Division of Examinations Issues Risk Alert Highlighting ESG Deficiencies at 

Investment Advisers (April 9, 2021)  

i. The SEC Division of Examinations published a risk alert2 providing examples of 

deficient practices, internal control weaknesses, and effective practices of 

investment advisers engaged in ESG investing 

ii. The Division’s Staff noted the following deficiencies: 

A. Portfolio management practices that were inconsistent with disclosure 

➢ Misleading statements regarding firms’ adherence to global 

groups’ standards for ESG investments 

➢ Fund holdings that consisted predominately of issuers with low 

ESG scores 

B. Inadequate controls and documentation  

➢ Inadequate controls for implementing, monitoring and tracking 

updates to client directives to exclude certain holdings (negative 

screens) or client preferences for certain holdings (positive 

screens), despite claims to have such client screens  

 
1 See SEC Announces Enforcement Task Force Focused on Climate and ESG Issues, SEC Press Release 2021-42 (Mar. 4, 

2021), available at https://www.sec.gov/news/press-release/2021-42. 

 
2 The Division of Examinations’ Review of ESG Investing, Division of Examinations Risk Alert (April 9, 2021), available at 

https://www.sec.gov/files/esg-risk-alert.pdf .   

https://www.sec.gov/news/press-release/2021-42
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➢ Inconsistencies between actual firm practices and disclosures and a 

lack of documentation of ESG investing decisions and issuer 

engagement efforts to weaknesses in internal controls 

C. Proxy voting practices inconsistent with disclosure  

➢ ESG-related proxy voting disclosures inconsistent with internal 

proxy voting policies and practices 

D. Unsubstantiated or misleading ESG claims  

➢ Touting favorable risk, return, and correlation metrics of ESG 

products without disclosing significant expense reimbursement 

received from the product’s sponsor 

➢ Overstating contributions to creating ESG products 

E. Compliance programs not tailored to ESG 

➢ Lacking adequate policies and procedures to address ESG 

investing, analyses, decision-making processes, or compliance 

review and oversight.  

➢ The following specific areas were identified by the Staff as not 

adequately addressed in compliance programs: 

I. Actual adherence to global ESG frameworks to which a 

firm claimed to be adhering;  

II. Ensuring firms obtained reasonable support for ESG-

related marketing claims; 

III. Oversight of ESG-focused sub-advisers; and  

IV. Substantiating adherence to stated investment processes, 

such as supporting claims made to clients that each fund 

investment had received a high score for each separate 

component of ESG, when relying instead on composite 

ESG scores provided by a sub-adviser 

F. Compliance personnel with limited knowledge about ESG  

➢ Firms with compliance personnel that had limited knowledge of 

ESG investment analyses or oversight over disclosures and 

marketing decisions had less effective compliance programs 

➢ Weaknesses in oversight related to reporting to sponsors of global 

ESG frameworks, responses to requests for proposals and due 
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diligence questionnaires, and performance metrics included in 

marketing materials (including data underlying those metrics) 

iii. The Division’s Staff noted the following effective practices: 

A. Simple, clear disclosures of firms’ approaches to ESG investing 

➢ Examples of good disclosure practices: 

I. Making clear when an adviser was relying on unaffiliated 

subadvisers for ESG analysis and asset allocation  

II. Making clear when an adviser was offering standardized 

ESG portfolios or customized, separately managed 

accounts designed to accommodate client preferences 

B. Disclosure that ESG factors could be considered among other factors  

➢ Notifies clients that firms could adhere to identified global ESG 

frameworks while making certain investments or pursuing 

investment strategies seemingly inconsistent with those 

frameworks 

C. Detailed disclosures about how firms comply with UNPRI or Sustainable 

Development Goals  

➢ Includes quantitative information on the local impacts of 

investments 

D. Policies and procedures that addressed ESG investing and covered key 

aspects of the firms’ relevant practices 

➢ Investment policies and procedures should be detailed  

➢ Documentation to be completed contemporaneously at various 

stages of the investment process   

➢ Specific written procedures, due diligence documentation and 

separate specialized personal at firms employing multiple ESG 

investing approaches provides rigor to the portfolio management 

process 

E. Compliance personnel that are integrated into ESG processes 

➢ Provides better oversight of disclosures and resting of ESG-related 

policies and procedures 

➢ Firms more likely to avoid materially misleading claims  
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iv. Areas of focus for the Division moving forward:  

A. Policies, procedures, and practices related to ESG, and firms’ use of ESG-

related terminology Fund and adviser disclosures  

B. Due diligence and other processes for selecting, making, and monitoring 

investments in view of firms’ disclosed approaches to ESG 

C. Firm regulatory filings, websites, reports to sponsors of global ESG 

frameworks, and communications to clients and prospective clients 

regarding firms’ ESG practices 

D. Proxy voting decision-making processes 

E. Compliance oversight of firms’ ESG investing practices and disclosures 

c. SEC Proposes Amendments to Rules Governing Proxy Voting Advice 

i. On November 17, 2021, the SEC voted 3-2 to propose amendments to the rules 

governing proxy voting advice that were enacted in 20203 

ii. Prior Developments  

A. August 21, 2019: the SEC issued an interpretation affirming its long-

standing view that proxy voting advice provided by proxy advisory firms 

generally constitutes a “solicitation” under the federal proxy rules (the 

“2019 Guidance”).4 

B. November 5, 2019: the SEC issued proposed amendments to its rules 

governing proxy voting advice provided by proxy advisory firms.5 

C. July 22, 2020: the SEC voted 3-2 to adopt final rules regarding proxy 

voting advice provided by proxy advisory firms (the “2020 Final Rules”).6  

The 2020 Final Rules, among other things: 

➢ Amended Rule 14a-1(1) under the Securities Exchange Act of 

1934 (the “Exchange Act”)  

 
3See Proxy Voting Advice, Exchange Act Release No. 34-93595 (Nov. 17, 2021).  

 
4 See Commission Interpretation and Guidance Regarding the Applicability of the Proxy Rules to Proxy Voting Advice, 

Exchange Act Release No. 86721 (Aug. 21, 2019). 

 
5 See Amendments to Exemptions From the Proxy Rules for Proxy Voting Advice, Exchange Act Release No. 87457 (Nov. 5, 

2019). 

 
6 See Exemptions From the Proxy Rules for Proxy Voting Advice, Exchange Act Release No. 89372 (July 22, 2020). 
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I. Codified the SEC’s interpretation that proxy voting advice 

generally constitutes a “solicitation” subject to the federal 

proxy rules 

➢ Adopted Rule 14a-2(b)(9) under the Exchange Act to add two new 

conditions: 

I. A conflicts of interest disclosure, requiring firms to 

disclose in detail material conflicts of interest so that clients 

can fully understand the nature and scope of such an 

interest, transaction, or relationship; and 

II. A requirement to adopt and disclose written policies 

reasonably designed to ensure that  

1. (A) each applicable issuer has the proxy voting 

advice of such proxy advisory firm available to it at 

the same time or prior to the time such advice is 

disseminated to clients of the proxy advisory firm 

and 

2. (B) the proxy advisory firm provides its clients with 

a mechanism (such as a hyperlink) by which they 

can be expected to become aware of any written 

statements by the applicable issuer regarding the 

proxy voting advice before the shareholders’ 

meeting (collectively, the “Rule 14a-2 Conditions”); 

and 

➢ Addition of Note (e) to Exchange Act Rule 14a-9, which 

prohibits false and misleading statements, to include specific 

examples of types of information that a provider of proxy 

voting advice should consider disclosing in order to avoid a 

violation of Rule 14a-9 –  

a. The methodology used to formulate proxy voting 

advice 

b. Sources of information on which the advice is based 

c. Material conflicts of interest that arise in connection 

with providing proxy voting advice 

 

iii. Proposed Rule Amendments 

A. November 17, 2021: SEC votes 3-2 to propose rules partially amending 

the 2020 Final Rules  

➢ Would remove the 14a-2 Conditions 

➢ Would remove Note (e) 

➢ Conflicts of interest disclosure requirement would still be in effect 
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➢ Proxy voting advice would remain a solicitation subject to the 

federal proxy rules  

B. Proposing Release 

➢ The SEC noted most major proxy advisory firms have current 

practices that could address concerns underlying the conflict of 

interest disclosure condition in Rule 14a-27 

I. Institutional Shareholder Services (“ISS”) has implemented 

policies and procedures designed to prevent and manage 

conflicts arising from research and analytics teams 

(“Global Research”) and the work of ISS Corporate 

Solutions (“ICS”) for public companies  

1. Global Research –  

a. prepares proxy voting governance research 

b.  analyzes proxy issues 

c. provides ratings and other assessments of 

public companies  

2. ICS –  

a. Provides advisory services, analytical tools 

and publications to registrants to improve 

shareholder value and reduce risk  

3. Implementation of a firewall with the goal of 

separating ICS from ISS – manages potential 

conflict of interest 

4. ISS makes available to institutional clients 

information about the relationship between ICS and 

its clients in a way that is intended not to alert 

Global Research analysts to the possible existence 

of such relationships 

II. ISS has adopted a policy on the disclosure of significant 

relationships—provides clients with “proactive visibility” 

 
7 But see Commissioner Peirce’s dissent, where she notes that the previously SEC considered all concerns raised by all 

commenters during the rulemaking process and the Proposing Release fails to identify new concerns. Further, she notes that 

the SEC was well aware of the practices currently established by the major proxy advisory firms during the prior rulemaking 

process. Dissenting Statement on Proxy Voting Advice Proposal, Commissioner Hester Peirce (Nov. 17, 2021). 
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regarding a range of significant relationships within the 

client-facing side of the ProxyExchange platform 

III. Department of Labor Regulatory Developments  

a. Department of Labor Clarifies its Position Regarding ESG Investing and Proxy Voting 

for ERISA Plans  

i. October 14, 2021: DOL published a proposed regulation – “Prudence and Loyalty 

in Selecting Plan Investments and Exercising Shareholder Rights”8 (the 

“Proposed Regulation”) 

A. Would clarify and codify the DOL’s views regarding the extent to which 

ERISA plans can or should consider ESG factors when selecting plan 

investments  

B. Would clarify and codify the DOL’s position regarding obligations of 

ERISA fiduciaries with respect to proxy voting and other shareholder 

activities  

C. Amends similar DOL regulations issued in November and December 2020 

(the “Prior Regulation”)  

➢ Proposed Regulation provides greater leeway to ERISA fiduciaries 

to incorporate ESG considerations into their investment activities 

➢ Encourages ERISA fiduciaries to take seriously the exercise of 

plan shareholder rights  

ii. The Prior Regulation9 

A. Views of the DOL have been informed by different policy priorities  

B. Acknowledged that ESG factors may be appropriate considerations for 

ERISA plans only in limited circumstances  

C. Acknowledged the DOL’s longstanding view that fiduciary duty to 

manage ERISA assets includes duty to manage shareholder rights, 

 
8 See Prudence and Loyalty in Selecting Plan Investments and Exercising Shareholder Rights, 86 Fed. Reg. 57272 (Oct. 14, 

2021), available at https://www.govinfo.gov/content/pkg/FR-2021-10-14/pdf/2021-22263.pdf. 

 
9 See Financial Factors in Selecting Plan Investments, 29 CFR 2509 (October 30, 2020), available at 

https://www.federalregister.gov/documents/2020/11/13/2020-24515/financial-factors-in-selecting-plan-investments; 

Fiduciary Duties Regarding Proxy Voting and Shareholder Rights, 29 CFR 2509 (Dec. 16, 2020), available at 

https://www.federalregister.gov/documents/2020/12/16/2020-27465/fiduciary-duties-regarding-proxy-voting-and-

shareholder-rights.  

https://www.govinfo.gov/content/pkg/FR-2021-10-14/pdf/2021-22263.pdf
https://www.federalregister.gov/documents/2020/11/13/2020-24515/financial-factors-in-selecting-plan-investments
https://www.federalregister.gov/documents/2020/12/16/2020-27465/fiduciary-duties-regarding-proxy-voting-and-shareholder-rights
https://www.federalregister.gov/documents/2020/12/16/2020-27465/fiduciary-duties-regarding-proxy-voting-and-shareholder-rights
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including proxy voting only when justified on the basis of the plan’s 

economic interests 

D. Concerns resulting in the Prior Regulation: 

➢ ERISA plan fiduciaries relying too heavily on ESG considerations  

➢ ERISA plan fiduciaries devoting too much time and expense in 

exercising shareholder rights  

E. Prior Regulation Imposed constraints on ERISA fiduciaries 

F. New administration’s DOL announced it would not enforce the Prior 

Regulation – part of efforts to combat climate change 

➢ The DOL stated that it intended to review and revise the Prior 

Regulation to better reflect current views regarding ESG 

G. Current DOL’s Concerns with Prior Regulation  

➢ “Chilling effect” on ERISA fiduciaries’ consideration of ESG 

factors in their plan-related investment decisions  

➢ Discouraged ERISA fiduciaries from vigorously engaging in proxy 

voting – to the detriment of plans  

iii. The Proposed Regulation 

A. Clarifies that:  

➢ (i) ERISA fiduciaries may—and in some cases must—consider 

ESG factors as part of their investment risk-return analysis  

➢ (ii) ERISA fiduciaries are, in some circumstances, duty-bound to 

engage in proxy voting and other shareholder rights activities  

B. Investment Selection and ESG Factors  

➢ Largely codifies certain views of the DOL under prior 

administrations (i.e., before the Prior Regulation) 

➢ Financial risk and return must be ERISA plan fiduciaries’ 

paramount concerns when selecting investments for ERISA plans 

i. Fiduciaries shall not subordinate these considerations to 

other unrelated goals and objectives  

➢ ESG factors can and often may be material considerations in an 

ERISA fiduciary’s evaluation of an investment 
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i. “If a fiduciary prudently concludes that a climate change or 

other ESG factor is material to an investment or an 

investment course of action under consideration, the 

fiduciary can and should consider it and act accordingly, as 

would be the case with respect to any material risk-return 

factor.”10 

➢ Specific examples of ESG-themed considerations that ERISA 

fiduciaries can or should incorporate into their investment 

evaluation process:  

i. Climate change-related factors  

ii. Governance factors 

iii. Workforce practices 

➢ Codifies DOL’s position that ESG factors can be “tie-breaking” 

determinants 

i. Shift from Prior Regulation’s effective prohibition on the 

use of ESG factors as “tie-breakers” 

ii. No special documentation requirement when such “tie-

breaking” elements are relied on 

iii. However, requirement to prominently display in investment 

disclosure materials for ERISA individual account plans 

the ESG factors used to break a “tie” 

➢ ESG-themed investment products are not per se prohibited from 

serving as “qualified default investment alternatives (“QDIAs”) 

i. The ERISA fiduciary must disclose ESG features if ESG-

themed investment is selected as a QDIA in a “tie-breaker” 

situation 

C. Proxy Voting and Other Shareholder Rights  

➢ Codifies certain views of the DOL under previous administrations  

➢ ERISA fiduciaries must, in exercising shareholder rights, act solely 

in the economic interests of plan participants and beneficiaries  

i. Must not subordinate those interests to unrelated goals and 

objectives  

 
10 See id. at 57277.  
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➢ ERISA fiduciaries may adopt specific parameters for exercising 

shareholder rights  

i. Such policies must not prohibit exercising shareholder 

rights, or require exercising such rights, when doing 

otherwise is in the economic interest of the plan  

➢ Investment managers for pooled funds must reconcile conflicting 

voting policies and vote proxies in proportion to each plan’s 

economic interest 

➢ Eliminates special documentation provision in the Prior Regulation 

i. Such a provision discourages ERISA fiduciaries from 

exercising shareholder rights  

➢ Omission of the following Prior Regulation provisions: 

i. Express permission for ERISA fiduciaries to not vote every 

proxy or exercise every shareholder right 

ii. “Safe harbor” that permitted ERISA fiduciaries to refrain 

from exercising such rights  

iii. Condition that imposed special monitoring obligations on 

ERISA plan fiduciaries with respect to investment plan 

managers and proxy voting firms when the exercise of 

shareholder rights was specifically delegated to these 

entities  

1. Instead, fiduciaries are obligated to monitor ERISA 

plan service providers more broadly  

➢ These changes do not mean ERISA fiduciaries must always vote or 

engage in shareholder activism  

iv. Implications of DOL proposed Rule 

A. Signals a more permissive and encouraging environment for ESG-themed 

investment decisions 

B. Greater flexibility to select ESG-related investments when justified on the 

basis of risk-return or “tie-breaker” standard 

C. Requirement to consider the impact of ESG factors as part of the 

evaluation of proposed investments  
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IV. SEC Proposed Rulemakings Identified in Annual Regulatory Agenda11 

a. Board Diversity  

i. The Division of Corporate Finance is considering recommending that the SEC 

propose rule amendments to enhance registrant disclosures about the diversity of 

board members and nominees 

b. Climate Change Disclosure 

i. The Division of Corporate Finance is considering recommending that the SEC 

propose rule amendments to enhance registrant disclosures regarding issuers’ 

climate-related risks and opportunities  

c. Human Capital Management Disclosure 

i. The Division of Corporate Finance is considering recommending that the SEC 

propose rule amendments to enhance registrant disclosures regarding human 

capital management 

d. Rules Related to Investment Companies and Investment Advisers to Address Matters 

Relating to Environmental, Social and Governance Factors  

i. The Division of Investment Management considering recommending that the SEC 

propose requirements for investment companies and investment advisers related 

ESG factors, including ESG claims and related disclosures 

V. SEC Seeks Comment on Investment Company Act Fund Names Rule  

a. March 2, 2020: The SEC published a request for comment on Rule 35d-1 under the 

Investment Company Act of 194012 

i. SEC adopted Rule 35d-1 in January 2001 – effort to further protect investors 

against misleading or deceptive names of registered investment companies and 

business development companies 

ii. The rule requires a fund to invest at least 80% of its assets in the manner 

suggested by its name  

iii. The request for comment asks whether an 80% threshold is still appropriate and, 

if not, what a more appropriate threshold might be  

 
11 See Agency Rule List – Fall 2021, available at 

https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true

&agencyCode=&showStage=active&agencyCd=3235&csrf_token=7CE97CC2D49C9B6B70868F7B2752E582C86F1945A4

A46F34426C18AF1ABE101E611318F64B67159C3A36E7556BD0FB872C8F.  
12 See Request for Comments on Fund Names, Release No. IC-33809 (March 2, 2020), available at 

https://www.sec.gov/rules/other/2020/ic-33809.pdf.  

https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=3235&csrf_token=7CE97CC2D49C9B6B70868F7B2752E582C86F1945A4A46F34426C18AF1ABE101E611318F64B67159C3A36E7556BD0FB872C8F
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=3235&csrf_token=7CE97CC2D49C9B6B70868F7B2752E582C86F1945A4A46F34426C18AF1ABE101E611318F64B67159C3A36E7556BD0FB872C8F
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=3235&csrf_token=7CE97CC2D49C9B6B70868F7B2752E582C86F1945A4A46F34426C18AF1ABE101E611318F64B67159C3A36E7556BD0FB872C8F
https://www.sec.gov/rules/other/2020/ic-33809.pdf
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A. Also asks whether the percentage should be applied at the time of 

investment (as is currently the case) or if it should apply on a continuous 

basis 

b. Registered Investment Companies Using ESG Strategies 

i. The request for comment notes that the number of funds with ESG investment 

mandates is growing  

A. Some funds treat ESG as an investment strategy – thus not subject to the 

rule  

B. Some funds treat ESG as a type of investment – thus subject to the rule  

C. The request for comment asks whether a strategy should be distinguished 

from a type of investment under the rule and, if so, how 

D. The request for comment also asks whether the rule should apply to terms 

like “ESG” or “Sustainable” 

➢ Are investors relying on these terms as indications:  

i. Of the types of assets in which a fund invests or does not 

invest (e.g., investing in carbon neutral companies, 

avoiding oil and gas companies); 

ii. Of the fund’s investment strategy (e.g., investing with the 

objective of bringing value-enhancing governance, asset 

allocation, or other changes to the operations of the 

underlying companies);  

iii. That the funds’ objectives include non-economic 

objectives; or 

iv. A combination of the above?  

E. Additional questions:  

➢ Should the rule impose specific requirements on when a particular 

investment may be characterized as ESG or sustainable and, if so, 

what should those requirements be? 

➢ Should there be other limits on a fund’s ability to characterize its 

investments as ESG or sustainable? For example, ESG relates to 

three broad factors – given that, must a fund select investments that 

satisfy all three factors to use the “ESG” term? 
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➢ For funds that currently treat “ESG” as a type of investment 

subject to the rule, how do those funds determine whether a 

particular investment satisfies one or more ESG factors, and are 

these determinations reasonably consistent across funds that use 

similar names? 

➢ Instead of tying terms such as “ESG” in a fund’s name to any 

particular investments or investment strategies, should the Rule 

instead require funds using these terms to explain to investors what 

they mean? 

VI. SEC Chair Gary Gensler and Former Acting Chair Allison Herren Lee Discuss SEC 

Concerns and Priorities Related to ESG  

a. Former Acting Chair Allison Herren Lee’s Speech Regarding Climate-Related 

Disclosures 

i. February 24, 2021: Former Acting Chair Lee directed the SEC’s Division of 

Corporate Finance to “enhance its focus on climate-related disclosure in company 

filings”13 

A. Reference to SEC’s 2010 guidance to public companies re: climate change 

matters  

B. Commits that the SEC will “review the extent to which public companies 

address the topics identified in the 2010 guidance, assess compliance with 

disclosure obligations under the federal securities laws, engage with public 

companies on these issues, and absorb critical lessons on how the market 

is currently managing climate-related risks.”14 

b. Former Acting Chair Allison Herren Lee’s Speech Regarding Climate-Related 

Disclosures 

i. March 17, 2021: speech to ICI – focused on fund and adviser voting duties and 

disclosure  

A. Expressed concern that SEC rules haven’t kept pace with changes in the 

industry that reflect corporate accountability, particularly regarding ESG 

B. Index funds are under pressure to lend out their shares instead of voting 

➢ Revenue generated by lending lowers costs  

 
13 See Allison Herren Lee, Acting Chair, SEC, “Statement on the Review of Climate-Related Disclosures” (Feb. 24, 2021), 

available at https://www.sec.gov/news/public-statement/lee-statement-review-climate-related-disclosure.  

 
14 See id. 

https://www.sec.gov/news/public-statement/lee-statement-review-climate-related-disclosure
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➢ Investment advisers may face conflict of interest in deciding 

whether to recall securities for voting purposes 

➢ Funds should carefully balance the benefits of securities lending 

versus the value to shareholders in exercising oversight of boards 

➢ Investment advisers should carefully consider the types of 

arrangements that clients have consented to regarding voting 

decisions 

C. Requested staff to begin preparing options for updating disclosures of fund 

votes on Form N-PX (note – there is now a proposed rule addressing 

this15) 

c. SEC Chair Gary Gensler Discusses ESG Concerns and Priorities 

i. Indication that agency’s prioritization of ESG likely to remain with Mr. Gensler 

as Chairman16 

ii. July 28, 2021 Webinar17:  

A. Indicated his desire for mandatory disclosures on climate risks 

B. Prior SEC guidelines were voluntary – resulted in inconsistent disclosures  

C. Asked SEC Staff to consider whether climate disclosures should be part of 

10-K filings  

iii.  September 1, 2021 Speech18:  

A. Suggested that the SEC is considering more stringent disclosure 

requirements for investment funds 

➢ Concern that some in the industry are making unfounded ESG 

claims 

 
15 See Enhanced Reporting of Proxy Votes by Registered Management Investment Companies; Reporting of Executive 

Compensation Votes by Institutional Investment Managers, Exchange Act Release Nos. 34-93169; IC-34389 (Sept. 29, 

2021), available at https://www.sec.gov/rules/proposed/2021/34-93169.pdf.  

 
16 Mr. Gensler reportedly indicated during his confirmation hearing that both investors and issuers would benefit from more 

robust disclosures regarding climate risk. See Tory Newmyer, President Biden’s SEC Pick Signals Companies Could Face 

Wave of New Disclosure Rules, THE WASHINGTON POST (Mar. 2, 2021). 

 
17 See Gary Gensler, Chairman, SEC, “Prepared Remarks Before the Principles for Responsible Investment ‘Climate and 

Global Financial Markets’ Webinar” (July 28, 2021), available at https://www.sec.gov/news/speech/gensler-pri-2021-07-28. 
18 See Gary Gensler, Chairman, SEC, “Remarks before the European Parliament Committee on Economic and Monetary 

Affairs” (Sept. 1, 2021), available at https://www.sec.gov/news/speech/gensler-remarks-european-parliament-090121. 

 

https://www.sec.gov/rules/proposed/2021/34-93169.pdf
https://www.sec.gov/news/speech/gensler-pri-2021-07-28
https://www.sec.gov/news/speech/gensler-remarks-european-parliament-090121
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➢ “Funds brand themselves as ‘green,’ ‘sustainable,’ ‘’ow-carbon,’ 

and so on” 

i. Directed SEC Staff to review current practices 

ii. To consider whether fund managers should disclose the 

criteria and underlying data used to market themselves as 

such 

iii. To consider similar disclosures regarding human capital 

and board diversity 

 


