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1. Definition of “Advertisement” 

(a) The first prong of the final marketing rule’s definition of “advertisement” 
includes an adviser’s direct or indirect communications that offers the adviser’s 
investment advisory services with regard to securities to prospective clients or private 
fund investors or offers new investment advisory services with regard to securities to 
current clients or private fund investors. 

(i) The definition can capture advertisements disseminated by third-
parties, such as promoters and consultants, as well as communications 
disseminated by an adviser (including hyper-linked content) that incorporate 
statements prepared by a third-party. 

(ii) Generally does not include communications to one person. 

(1)  Hypothetical performance information does not qualify for 
this exemption, except if provided to private fund investors or in response 
to an unsolicited investor requests.   

(2) Mass mailings or template presentations are carved out of 
one-on-one communications.   

(iii) Excluded from the definition of “advertisement” are 
extemporaneous, live, oral communications and information required by statute or 
regulation.  Generally, market commentary, brand information and educational 
materials are also not considered “advertisements”.   

(b) The second prong of the definition of “advertisement” applies to 
endorsements or testimonials for which an adviser provides compensation.  

(i) Regulatory notices, filings and other required communications are 
excluded from this prong of the definition.  However, one-on-one 
communications are not excluded.   

(ii) A “testimonial” is defined as a statement by a current client or 
private fund investor about their experience with the adviser or its supervised 
persons.  An “endorsement” is defined as a statement by a person other than 
current client or private fund investor that indicates approval, support or 
recommendation of the adviser or its supervised persons or describes that person’s 
experience with the adviser or its supervised persons.   

(1) Investor or client lists that solely identify clients or 
investors are not considered testimonials.  

(2) Definition includes solicitation and referral activities. 
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(3) Both direct and indirect compensation trigger this prong of 
the definition.  Forms of entertainment would be considered non-cash 
compensation.  

(c) Certain communications to private fund investors are not 
“advertisements”.  This includes certain information in a PPM, as well as private fund 
account statements, transaction reports and similar materials distributed to current 
investors.        

2. Seven General Prohibitions of Marketing Practices 

(a) The marketing rule contains the following seven general prohibitions, 
applicable to any “advertisement”, which provide that an adviser may not:  

(i) Include any untrue statement of a material fact or omit material 
facts necessary to make statements not misleading; 

(1) This prohibition is largely context driven.  For example, 
advertising that an adviser’s performance was positive may be misleading 
if the adviser omitted that an index of a comparable portfolio experienced 
significantly higher returns during same period.  

(ii) Include a material statement of fact without a reasonable basis for 
believing it will be able to substantiate upon demand by the SEC; 

(1) An adviser will need to substantiate matters of material fact 
(e.g., claims about performance would be considered a material fact).  An 
adviser could consider making a record contemporaneous with the 
advertisement. 

(iii) Include information reasonably likely to cause untrue or 
misleading implication or inference to be drawn concerning a material fact 
relating to the adviser; 

(1) This requires the adviser to consider the context and totality 
of information presented.  This prohibition, combined with others, 
prohibits cherry picking.   

(iv) Discuss any potential benefits to investors connected with or 
resulting from the adviser’s services or methods of operation without providing 
fair and balanced treatment so of any material risks/limitations associated with 
such benefits; 

(1) This prohibition is not intended to duplicate fulsome risk 
disclosure but rather discuss the material risks and material limitations in a 
fair and balanced manner. 
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(v) Include a reference to specific investment advice provided by the 
adviser where such advice is not presented in a manner that is fair and balanced;  

(1) This prohibition replaces the current rule’s per se 
prohibition.  Factors relevant to whether a presentation of information is 
fair and balanced will be facts and circumstances dependent.  

(2) Prior no action letter guidance serve as examples of “fair 
and balanced” (e.g., use of objective criteria, etc.).  Case studies may be 
permitted if the overall performance is also disclosed. Nature and 
sophistication of the audience should be considered.   

(vi) Include or exclude performance results, or present performance 
time periods, in a manner that is not fair and balanced; or 

(1) This prohibition addresses cherry-picking the periods used 
to generate performance advertisements (e.g., presenting performance 
results over a short period of time or highlighting one period of great 
performance with only a footnote disclosing unusual circumstances that 
contributed to such performance may not be fair and balanced). 

(vii) Otherwise be materially misleading 

(1) This is a catch-all provision.   

3. Conditions Applicable to Testimonials and Endorsements  

(a) “Advertisements” that include testimonials or endorsements are required 
to provide the following disclosures at the time the advertisement is disseminated: 

(i) clearly and prominently that the testimonial was given by a current 
client or investor and that the endorsement was given by a person other than a 
current client or investor; that cash or non-cash compensation was provided; and a 
statement of material conflicts of interest on the part of the person giving the 
testimonial or endorsement resulting from the adviser’s relationship with the 
person;  

(1) Clear and prominent means close to the associated 
statement and not a cross-reference to or referral to somewhere else.  

(ii) the material terms of any compensation arrangement; and 

(iii) a description of any material conflicts of interest on the part of the 
person giving the testimonial or endorsement resulting from the adviser’s 
relationship with that person or any compensation arrangement. 

(1) Disclosure requirements are not standardized.  
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(b) The rule requires all testimonials and endorsements be subject to adviser 
oversight and compliance provisions, including a written agreement with the person 
giving the testimonial or endorsement. 

(c) Advisers are prohibited from compensating a person directly or indirectly 
for a testimonial or endorsement if the person is disqualified for having engaged in 
misconduct.  The rule contains a specific definition of a “disqualifying event”.  The 
disqualification provisions do not apply to providers of uncompensated testimonials and 
endorsements.   

(d) Third party ratings are prohibited unless they comply with the general 
prohibitions and additional conditions.  

4. Performance Advertising 

(a) The rule includes specific requirements and restrictions for the 
presentation of performance advertising, including 

(i) net performance must be presented alongside gross performance 
with equal prominence and calculated over the same time period and using the 
same type of return and methodology as the gross performance; 

(1) There is no specific requirement for the calculation of gross 
(e.g., IRR, multiple, total return, etc.), but rather under the rule, there 
should be disclosure regarding how gross is calculated (i.e., how are cash 
flows accounted). 

(2) Gross performance applies not only to an entire portfolio 
but also to a portion of a portfolio that is included in extracted 
performance.  

(3) The rule’s definition of “net performance” provides a non-
exhaustive list of what should be deducted to calculate net returns, such as 
advisory fees (including carried interest), advisory fees paid to underlying 
investment vehicles, and payments by the adviser for which the 
client/investor reimburses the adviser. 

a. The presentation of “net performance” may reflect 
the deduction of a model fee if it would not result in higher 
performance numbers or when the intended audience would be 
charged such level of fees. 

b. SEC encourages use of model fees that reflect the 
highest potential fee that it will charge an investor, even when 
describing non-fee paying portfolios. 

(ii) The rule generally requires the presentation of performance results 
over 1-, 5-, and 10-year intervals; however, “private funds” are exempt from this 
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requirement (note that it would still be applicable to separate accounts and other 
types of funds); 

(iii) Related performance generally may only be shown if information 
for all related portfolios is shown; 

(1) Related performance is the performance of related 
portfolios, either on a portfolio by portfolio basis or as a composite 
aggregation of all portfolios falling within stated criteria. 

(2) Related portfolios are other portfolios (e.g., prior funds) 
with substantially similar investment policies, objectives and strategies to 
the offered portfolio. 

(3) Related portfolios may be excluded if the advertised 
performance results are not materially higher than if all related portfolios 
had been included. 

(4) Older funds may be excluded if personnel have changed 
over time such that investment policies, objectives and strategies of the 
adviser’s earlier funds are no longer substantially similar to those of the 
new fund. 

(iv) Extracted Performance may only be used if the adviser provides or 
offers to provide the performance results of the total portfolio from which the 
performance was extracted. 

(1) Extracted Performance generally means performance 
results of a subset of investments extracted from a portfolio. 

(2) This provision does not apply to subsets of investments 
from multiple portfolios; those presentations would be covered by the 
hypothetical performance provisions, as described below. 

(v) Hypothetical performance is prohibited unless an adviser adopts 
policies and procedures reasonably designed to ensure that the hypothetical 
performance information is relevant to the financial situation and investment 
objectives of the advertisement’s intended audience.  

(1) Hypothetical performance means performance results that 
were not achieved by any portfolio of the adviser and includes model and 
backtested performance and targeted or projected returns (e.g., returns that 
reflect an adviser’s aspirational performance goals, such as a target IRR).  

(2) Policies and procedures must be adopted and be reasonably 
designed to ensure that the hypothetical performance is relevant to the 
likely financial situation and investment objectives of the intended 
audience.  
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(3) Adviser must provide sufficient information to enable the 
intended audience to understand the criteria used and assumptions made in 
calculating the hypothetical performance.  

(4) The rule also requires adviser to provide (or offer to 
provide promptly for private fund investors) sufficient information to 
enable the intended audience to understand the risks and limitations of 
using the hypothetical performance in the advertisement in making 
investment decisions.   

(vi) The rule’s requirements for the portability of performance largely 
follows prior no-action letter guidance and requires that persons primarily 
responsible for the prior performance to be managing the portfolio at the new 
adviser, portfolios must be sufficiently similar between the old and new adviser 
that the information is relevant to investors, portfolios must be managed in a 
substantially similar manner, and clear and prominent disclosure is made, 
including that portfolio was managed at another entity. 

5. Other Requirements  

(a) The rule contains new Form ADV disclosure requirements.  Form ADV 
Part 1 will require disclosure of types of advertising used, e.g., performance results, 
individual investment results, testimonials, endorsements, hypothetical performance and 
predecessor performance 

(b) Books and records requirements generally require an adviser to maintain 
all advertisements, along with support for performance figures (including predecessor 
performance information), and enhanced compliance items under the hypothetical 
performance requirements. 

 
 


