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Code of Ethics for Advisers: 

Compliance with Fiduciary Standards – Part 1
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William Nelson, Associate General Counsel, Investment Adviser Association
Gretchen Passe Roin, Partner, WilmerHale, MODERATOR

Rule 204A-1 (Code of Ethics)
Requires a registered investment adviser to adopt a code of ethics that includes:

• a standard of business conduct expected of supervised persons that establishes ideals for

ethical conduct, reflects the adviser’s fiduciary duty to clients and requires supervised persons

to comply with applicable federal securities laws;

• provisions requiring access persons to report their personal securities transactions and

holdings to the adviser and for the adviser to review such reports;

• provisions requiring supervised persons to report violations of the code to designated persons,

including the chief compliance officer; and

• provisions requiring the adviser to provide supervised persons with a copy of the code of

ethics and obtain a written acknowledgement of receipt from each such person.
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Practical challenges with the definition of Reportable Security

My CEO recently heard that some advisers treat digital assets as reportable securities. She asks:

“When would that be appropriate for an investment adviser? Is it difficult to operationalize?”

• What are the key considerations I should raise?

– Relevant Definition: “Reportable security” includes all securities other than direct obligations of the US government,

money market instruments (e.g., bank certificates of deposit, commercial paper, repurchase agreements, etc.), shares of

money market funds, and other types of mutual funds (other than affiliated mutual funds) and unit investment trusts, if

the trust is invested exclusively in unaffiliated mutual funds.

More practical challenges with the definition of Reportable Security

Someone overheard the CEO’s question and volunteers that the SEC takes the position Bitcoin

and Ether are NOT “securities” under the federal securities laws. The CEO asks if the

considerations are any different for Bitcoin and Ether.

• How do I explain the difference between:

• (1) crypto currencies that the SEC identifies as “a true replacement for a sovereign currency, not a security,” and

• (2) other digital assets, including speculative utility tokens, that the SEC says might be securities?

• Are other advisers treating Bitcoin and Ether differently under their Code, given the SEC’s

assurance they are not “securities”? How do I handle digital assets that the SEC has said

might, or might not, be securities?
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Practical challenges with the definition of Supervised Person

At my firm, the entity registered as the adviser has no actual (i.e., W-2) or statutory (i.e., 1099)

employees. Instead, the activities typically performed by the employees of the adviser are

performed primarily by seconded employees and by different departments, groups and teams

within separate legal entities affiliated with the adviser.

• For purposes of the Code of Ethics, when do cross-staffed or seconded employees of an

affiliate become “Supervised Persons” of the adviser solely because they could be deemed

“employees”? How do I identify the universe of individuals who are “Supervised Persons”

whether they are technically employees or not—what factors should be considered?

– Relevant Definition: “Supervised persons” means any partner, officer, director (or other person occupying a similar

status or performing similar functions), or employee of the adviser, or other person who provides investment advice on

behalf of the adviser and is subject to the supervision and control of the adviser.

Practical challenges with the definition of Access Person

Recently, we began engaging an outside consultant to provide buy, sell and hold recommendations

for consideration by our CIO. The consultant’s contract prohibits her from providing investment

advice on behalf of the adviser. On its face, the statutory definition of Supervised Person does not

seem to apply.

• Given that “Access Person” is defined as a subset of “Supervised Persons,” can we assume the

consultant is not an “Access Person” if she is not a “Supervised Person”?

– Relevant Definition: “Access persons” means any of the adviser’s supervised persons (i) who has access to nonpublic

information regarding any clients’ purchase or sale of securities, or nonpublic information regarding portfolio holdings

of any reportable fund or (ii) who is involved in making securities recommendations to clients (or who has access to

such recommendations that are nonpublic).
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Practical challenges with collecting initial holdings reports

The 10-day clock on the initial holdings report starts when an individual gains Access Person

status. In the cross-staffing situation discussed on a previous slide, the allocation of an

individual’s time and responsibilities is often fluid. My team is finding it difficult to spot when an

individual’s status changes.

• How do other advisers address the challenge of timely collecting that Initial Holdings Report?

• Are there tricks to more easily identify individuals who become an Access Person after the

initial hire?

Practical challenges with reviewing reports

My firm collects holdings and transaction reports from all Supervised Persons, not just Access 

Persons.  I noticed the OCIE 2020 Risk Alert identified a failure to review the transactions and 

holdings reports the adviser collected as a deficiency.

• If prophylactic reports are collected, what are the expectations to review them?  Is a lesser 

standard of review acceptable if the reports are collected voluntarily by the adviser, not 

required by Rule 204A-1?
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Practical challenges with pre-clearance requests

The compliance team which usually handles pre-clearance requests is short-staffed.  A star 

portfolio manager calls me, as the CCO, to express concern that her pre-clearance request has not 

yet been approved.  She says she wants to submit the order by close of business and asks about the 

reason for the delay.  

• What are the key points I should (and should not) communicate to the portfolio manager? 

• Are there additional steps that others took (or wish they had taken) in a similar fact pattern?

Practical challenges with restricting short-term trading

Historically, my firm did not prohibit or restrict short-term trading or frequent trading in the same 

security.  Over time, the number of transactions reported per person has increased materially.  The 

COO asks for my thoughts about the reason for that trend and whether it would be prudent to start 

limiting the number of transactions per person.  

• Should I recommend a restriction on the total number of transactions?  What number do other 

advisers permit in each period? 

• Would it be better to restrict or prohibit short-term trading and/or frequent trading in the same 

security?  Why do some firms restrict all the foregoing? 

• Would we also need a process to give waivers for individuals in some circumstances?
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Practical challenges with implementing best practices

My firm implements all the best practices discussed on the previous slide.  We used to advise 

mutual funds but were recently acquired by a private equity firm.  Since the adviser will no longer 

be affiliated with mutual funds, management has asked us to take a fresh look and confirm the 

restrictions still make sense.  The CEO raised two questions in particular: 

• How does limiting the number, or frequency, of trades by the employees of an adviser benefit 

or protect its clients?  

• Are advisers that impose such limits going to be at a competitive disadvantage in attracting 

and retaining qualified personnel (relative to other asset management firms)? 

Practical challenges with documenting Code violations

The books and records rule requires an adviser to maintain a record of any violation of the Code 

of Ethics and any action taken as a result of the violation.  I have heard that OCIE routinely 

focuses on this required record. 

• What are the common pitfalls to avoid when developing the written record of a violation? 

• What questions should you expect on your next OCIE exam?

11

12



2/22/2022

7

Practical challenges with Whistleblower Rules

A Code needs to require Supervised Persons to promptly report any violations of the federal 

securities laws to the CCO or a designee.  At the same time, the Whistleblower Rules prohibit an 

adviser from “impeding any individual from communicating with the SEC regarding a possible 

securities law violation.”  

• Would a Code of Ethics violate the Whistleblower Rules if it requires employees to report 

violations to the CCO under the Code before reporting to the SEC?

• When might employees be deterred from reporting to the SEC if required to first report 

internally to the CCO or a designee?

Practical challenges monitoring and enforcing the Standard of Conduct

What keeps others up at night with respect to implementing your Code’s Standard of Conduct?  

• Discussing securities over social media and hyping securities to profit on personal trades

• Using charitable donations to influence charities to become clients

• Gifts & entertainment issues related to union and government employees

• Special treatment from brokers (e.g., discounted commissions or research for personal trades)

• Calibrating penalties and sanctions for violating the Code – no tolerance? 

• Higher fiduciary standards for advisers than for politicians, salesman, certain regulators, etc.
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