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A. Rule 204A-1 Overview  

1. Requirements for a Code 

Rule 204A-1 requires a registered investment adviser to adopt a code of ethics that includes: 

• a standard of business conduct expected of supervised persons that establishes ideals for 

ethical conduct, reflects the adviser’s fiduciary duty to clients and requires supervised 

persons to comply with applicable federal securities laws; 

• provisions requiring access persons to report their personal securities transactions and 

holdings to the adviser and for the adviser to review such reports; 

• provisions requiring supervised persons to report violations of the code to designated 

persons, including the chief compliance officer; and 

• provisions requiring the adviser to provide supervised persons with a copy of the code of 

ethics and obtain a written acknowledgement of receipt from each such person. 

 

2. Practical Challenges with Definitions 

Rule 204A-1 contains certain key definitions, including: 

• “Reportable security” includes all securities other than direct obligations of the US 

government, money market instruments (e.g., bank certificates of deposit, commercial 

paper, repurchase agreements, etc.), shares of money market funds, and other types of 

mutual funds (other than affiliated mutual funds)1 and unit investment trusts, if the trust is 

invested exclusively in unaffiliated mutual funds.  Note:  The SEC staff has recommended 

that all ETFs be treated as reportable securities regardless of form (unit investment trust or 

open-ended) and be reported.2   

 
1 Affiliated mutual funds are those for which the adviser serves as investment adviser, as well as any fund whose 

investment adviser or principal underwriter controls, is controlled by or is under common control with the adviser. 

2 See National Compliance Service, SEC No-Action Letter (pub. avail. Nov. 30, 2005). 
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• “Supervised persons” means any partner, officer, director (or other person occupying a 

similar status or performing similar functions), or employee of the adviser, or other person 

who provides investment advice on behalf of the adviser and is subject to the supervision 

and control of the adviser.  Note:  The SEC has found that an outside consultant involved 

in portfolio management may need to be subject to the adviser’s code of ethics as a result 

of its functional role and access to confidential information.3 

 

• “Access persons” means any of the adviser’s supervised persons (i) who has access to 

nonpublic information regarding any clients’ purchase or sale of securities, or nonpublic 

information regarding portfolio holdings of any reportable fund or (ii) who is involved in 

making securities recommendations to clients (or who has access to such recommendations 

that are nonpublic).  Note:  If the adviser’s primary business is providing investment 

advice, all directors, officers and partners are presumed to be access persons. 

 
3 See, e.g., In the Matter of Federated Global Investment Management Corp. (May 27, 2016), available at: 

https://www.sec.gov/litigation/admin/2016/ia-4401.pdf. 

https://www.sec.gov/litigation/admin/2016/ia-4401.pdf
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• “Beneficial ownership” includes ownership by any person who, directly or indirectly, 

through any contract, arrangement, understanding, relationship, or otherwise, has or shares 

a direct or indirect financial interest other than the receipt of an advisory fee.   

 

B. Reporting and Preclearance  

1. Reporting  

a. Holdings Reports.  Within ten days after becoming an access person and once a 

year thereafter, each such person must provide the adviser with a holdings report, current as of a 

date not more than 45 days prior to the individual becoming an access person (with respect to the 

first report) or not more than 45 days prior to the date the report is submitted (with respect to 

subsequent reports).  The holdings report must contain the following information (at a minimum): 

• the title and type of security, the ticker symbol or CUSIP number, as applicable, and 

the number of shares and principal amount of each reportable security in which the 

access person has any direct or indirect beneficial ownership; 

• the name of the broker, dealer or bank with which the access person maintains an 

account in which any securities are held for the access person’s direct or indirect 

benefit; and 

• the date the report is submitted. 
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b. Transaction Reports.  Access persons must provide the adviser with transaction 

reports within 30 days after the end of each calendar quarter, covering all their securities 

transactions during the quarter.  The report must contain the following information with respect to 

each reportable security in which the access person had, or acquired, any direct or indirect 

beneficial ownership: 

• the title and amount of the security acquired or disposed; 

• the date and nature of the transaction (that is, purchase, sale or other acquisition or 

disposition); 

• the ticker symbol or CUSIP number, as applicable; 

• the execution price, interest rate and maturity date, as applicable; 

• the bank, broker or dealer by or through which the trade was executed; and 

• the date of the report. 

2. Reviewing Reports 

A code of ethics also must include provisions requiring an adviser to review the personal 

securities transactions and holdings of access persons periodically.  On November 9, 2020, OCIE 

issued a Risk Alert explaining its findings from examining advisers who manage multiple branch 

offices that are dispersed from the adviser’s principal office.4  A failure to review the transactions 

and holdings reports the adviser collected was one of the areas OCIE focused on as a deficiency.   

 
4 SEC Office of Compliance Inspections and Examinations, Observations from OCIE’s Examinations of Investment 

Advisers: Supervision, Compliance and Multiple Branch Offices (Nov. 9, 2020), available at Risk Alert - Multi-

Branch Risk Alert.pdf (sec.gov)  

https://www.sec.gov/files/Risk%20Alert%20-%20Multi-Branch%20Risk%20Alert.pdf
https://www.sec.gov/files/Risk%20Alert%20-%20Multi-Branch%20Risk%20Alert.pdf
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3. Pre-approval of Certain Transactions 

Under the Rule, the code of ethics must require access persons to obtain the adviser’s 

approval before effecting transactions in initial public offerings or limited offerings.5 

 

4. Reporting Exceptions   

An access person is not required to submit reports with respect to transactions that are 

effected pursuant to an automatic investment plan, or reports that would duplicate information 

contained in broker confirmations or account statements that are received within 30 days after the 

end of the applicable quarter.  SEC staff also provided no-action relief to permit an investment 

adviser not to treat an access person’s transactions and holdings in a 529 Plan as reportable 

securities if the adviser or its control affiliate does not manage, distribute, market, or underwrite 

the 529 Plan or the investments and strategies underlying the 529 Plan.6 

 
5 “Limited offering” means an offering that is exempt from registration under Section 4(a)(2) or Section 4(a)(5) of 

the Securities Act of 1933 (Securities Act) or pursuant to Rule 504 or Rule 506 of Regulation D under the Securities 

Act. 

6 Wilmer Hale, LLP, SEC No-Action Letter (July 28, 2010), available at 

https://www.sec.gov/divisions/investment/noaction/2010/wilmerhale072810.htm. 

https://www.sec.gov/divisions/investment/noaction/2010/wilmerhale072810.htm.
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An access person also is not required to submit reports with respect to securities held in 

accounts over which the access person has no direct or indirect influence or control.  Prior to 

permitting an employee to rely on the reporting exception for a non-control account, an adviser 

should take steps to establish a reasonable belief that the access person actually had no direct or 

indirect influence or control, not merely that a third-party manager had discretionary authority.  

The SEC staff has suggested that the adviser could consider, for example: 

• obtaining information about the relationship between the trustee or manager of the 

account and the access person;  

• obtaining periodic specific certifications by access persons and their trustee or 

manager regarding the access person’s influence or control over the account; and  

• on a sample basis, requesting reports on holdings and/or transactions made in the 

account to identify transactions that would have been prohibited pursuant to the code 

of ethics, absent reliance on this reporting exception.7 

5. Recordkeeping 

Rule 204-2(a)(13) requires an adviser to maintain records which include: 

• Reports of holdings and transactions made by access persons, including trade 

confirmations and account statements of access persons provided in lieu of such 

reports; 

• Names of current access persons and access persons within the past five years; and 

• Any decision, and the reasons supporting the decision, to approve the acquisition of 

securities by access persons in initial public offerings or limited offerings, for at least 

five years after the end of the fiscal year in which the approval is granted. 

C. Best Practices for Reporting and Preclearance 

1. Adopting Release for Rule 204A-1 

The adopting release for Rule 204A-1 recommends a number of best practices that advisers 

consider incorporating into codes of ethics.8   

• Restricted Lists:  Advisers may maintain a list of securities that the firm is analyzing 

for client transactions, as well as a list of issuers about which they have inside 

 
7 See Investment Management Guidance Update, Personal Securities Transactions Reports by Registered Investment 

Advisers: Securities Held in Accounts Over Which Reporting Persons Had No Influence or Control, No. 2015-03 

(June 2015), available at https://www.sec.gov/investment/im-guidance-2015-03.pdf. 

8 Securities and Exchange Commission, Investment Adviser Codes of Ethics; Advisers Act Release No. 2256 (July 

2, 2004), available at: https://www.sec.gov/rules/final/ia-2256.htm. 

https://www.sec.gov/investment/im-guidance-2015-03.pdf
https://www.sec.gov/rules/final/ia-2256.htm.
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information.  Advisers would then prohibit (or, in certain cases, pre-clear) trading in 

those securities by personnel. 

• Blackout Periods:  Advisers may include blackout periods during which access persons 

are not permitted to engage in personal trading when client securities are being traded 

or recommendations are being made.  Such blackout periods help to guard against 

employees trading ahead of clients or on the same day client trades are placed. 

• Brokerage Accounts:  Advisers may require access persons to trade only through 

certain “approved” brokers or limit the number of brokerage accounts.  Advisers may 

require access persons to provide duplicate trade confirmations and account statements 

in connection with holdings and transaction reports. 

• Short-Term Trading and Frequent Trading:  Advisers may prohibit or restrict short-

term trading or frequent trading in the same security and require disgorgement of any 

profits on short-term trades. 

 

 

2. Blue Ribbon Panel 

The adopting release’s recommendations echo the themes focused upon by a blue-ribbon 

industry panel a decade earlier.  In 1994, the Investment Company Institute (“ICI”) convened an 

advisory group to review the mutual industry’s practices and standards governing personal 

investing by employees.9  That advisory group considered but rejected an outright ban on personal 

trading activity as unnecessary to prevent the targeted abuses, arbitrary and ultimately a disservice 

to both clients and employees of investment advisers.10  Ultimately, the panel recommended a 

series of additional measures to obviate conflicts, prevent and detect abusive practices, and 

 
9 See “Report of the Advisory Group on Personal Investing,” May 9, 1994.  In connection with the panel, the ICI 

surveyed the codes of ethics adopted under Rule 17j-1 by mutual fund complexes representing 90% of all mutual 
fund assets at that time.  That survey found that most, if not all, of their codes contain provisions that far exceed the 

requirements of current law. 

10 Id., at p. iv. (stating “foreclosing portfolio managers from opportunities to invest directly in the markets not only 

would detract from the very portfolio management abilities on which shareholders rely but would establish 

significant and needless disincentives to the continued service of these talented individuals in the industry.  This is 

especially true in the absence of comparable restrictions on other types of asset managers.”). 
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preserve the confidence of investors.  The recommendations went further in the report, than in the 

adopting release, to also include: 

• Preclearance of all securities transactions, not just private placements; 

• A prohibition on purchases of securities in initial public offerings; and 

• A ban on short-term trading and disgorgement of any profits.  

 

D. Compliance With Federal Securities Laws 

1. Escalation and Records of Code Violations  

An adviser’s code of ethics must include a provision requiring its supervised persons to 

comply with all the federal securities laws, not just the Advisers Act.11   

The code of ethics also must contain provisions requiring the adviser’s supervised persons 

to report any violations of the adviser’s code of ethics promptly to the adviser’s chief compliance 

officer or, provided the chief compliance officer also receives reports of all violations, to other 

persons designated by the adviser in its code of ethics.   

In addition, Rule 204-2(a)(12) requires advisers to maintain a record of any violation of 

the code and of any action taken as a result of the violation. 

 
11 This is defined to include:  Securities Act of 1933; Securities Exchange Act of 1934; Sarbanes-Oxley Act of 2002; 

Investment Company Act of 1940; Investment Advisers Act of 1940; Title V of Gramm-Leach-Bliley Act; any rules 

adopted by the SEC under any of the mentioned statutes; and The Bank Secrecy Act as it applies to funds and 

investment advisers and any rules adopted thereunder by the SEC or the Department of the Treasury. 
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2. Whistleblower Protections 

Section 21F of the Securities Exchange Act of 1934, as amended, and Rules 21F-1 through 

21F-17 thereunder (collectively, “Whistleblower Rules”) are designed to create incentives for 

employees at investment advisers (and other SEC-regulated entities) to report possible violations 

of the federal securities laws to the SEC.  To this end, the Whistleblower Rules prohibit investment 

advisers from deterring, or retaliating against, an employee who reports.  Specifically, Rule 21F-

17(a) under the Exchange Act prohibits any person from impeding an individual from 

communicating with the SEC regarding a possible securities law violation, which includes 

threatening to enforce a confidentiality agreement.    

Advisers must ensure their code of ethics and agreements with employees do not 

inadvertently prohibit or otherwise deter an employee from reporting potential federal securities 

law violations.  The SEC brought an enforcement action against an investment adviser in April 

2015 for requiring employees to sign confidentiality statements containing “improperly restrictive 

language” that could be read to discourage employees from reporting potential violations of the 

federal securities laws.12  In addition, in October 2016, OCIE released a Risk Alert regarding 

compliance with the Whistleblower Rules, with particular attention to examining employment 

agreements and severance agreements to determine whether they contain confidentiality and other 

provisions that would impede employees and former employees from communicating with the 

SEC concerning possible securities law violations.13  In addition, Rule 204-2(a)(12) requires 

advisers to maintain a record of any violation of the code and of any action taken as a result of the 

violation. 

 
12 See, e.g., In the Matter of KBR, Inc., Administrative Proceeding, File No. 3-16466, Release No. 34-74619 (Apr. 1, 

2015). 

13 See Office of Compliance Inspections and Examinations, Securities and Exchange Commission, National 

Examination Risk Alert Vol. 6-1, Examining Whistleblower Rule Compliance (Oct. 24, 2016), available at 

https://www.sec.gov/ocie/announcement/ocie-2016-risk-alert- examining-whistleblower-rule-compliance.pdf. 

https://www.sec.gov/ocie/announcement/ocie-2016-risk-alert-%20examining-whistleblower-rule-compliance.pdf
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E. Standard of Business Conduct  

1. Requirements 

An adviser’s code of ethics must include standards of business conduct.  The standards 

should reflect the adviser’s and its supervised persons’ fiduciary obligations, including ideals for 

ethical conduct premised on fundamental principles of openness, integrity, honesty, and trust. 

Consider specifying that supervised persons are not permitted, in connection with the 

purchase or sale, directly or indirectly, of a security held or to be acquired by a client to: 

• Defraud clients in any manner 

• Mislead clients (including an omission of material facts) 

• Engage in any act, practice or course of business which operates or would 

operate as a fraud or deceit upon clients 

• Engage in any manipulative practice with respect to clients 

• Engage in any manipulative practice with respect to securities (including price 

manipulation) 

2. Common Additions to a Code  

Advisers are permitted, but not required, to cover additional topics in their code of ethics.  

Some topics are logical extensions or natural adjuncts to the required content.  Other topics were 

specified in the adopting release for Rule 204A-1 as provisions many advisers included in codes 

of ethics at the time the Rule was adopted.   

• Ethics education:  Advisers typically provide periodic employee training to highlight 

the types of conflicts of interest that may arise.  However, there is no explicit education 

requirement.  Technically, the code must require only that the adviser provide each 

supervised person with the code and receive a written acknowledgment of the receipt.   
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• Insider trading:  Section 204A of the Advisers Act requires investment advisers to 

establish, maintain and enforce written policies and procedures reasonably designed to 

prevent the misuse of material nonpublic information (“MNPI”) by the adviser or any 

of its associated persons.  Many provisions that are required in a code of ethics serve 

the dual purpose of preventing the misuse of MNPI.  However, the required provisions 

in a code typically are not sufficient, by themselves, to prevent the misuse of MNPI 

and, therefore, need to be supplemented.  

• Gifts and entertainment:  Neither Rule 204A-1 under the Advisers Act nor any other 

rule or provision under the Advisers Act regulates gifts and entertainment or requires 

procedures governing gifts and entertainment practices.  The adopting release of Rule 

204A-1 notes, however, that many advisers have procedures in their codes of ethics 

that are in addition to those required by the Rule, including limitations on acceptance 

of gifts (i.e., a gifts and entertainment policy).  Separately, the receipt of gifts or 

entertainment by investment advisers and their employees may implicate Section 

17(e)(1) of the Investment Company Act, which prohibits an affiliated person of a fund 

(e.g., an adviser and its employees) from accepting from any source any compensation 

(other than regular salary or wages from the fund) for the purchase and sale of any 

property to or for the fund.  Accordingly, the SEC staff has indicated in such guidance 

that the receipt of gifts or entertainment by investment advisers should be addressed in 

the fund’s compliance manual.14 

• Outside business activities:  Many investment advisers seek to identify and prohibit (or 

at least preclear and monitor) the “outside business activities” of supervised persons 

(and their immediate family members) to prevent conflicts with such person’s duties to 

the adviser and its clients.  Examples of potentially conflicted “outside business 

activities” include: 

• Service as an officer, director or partner (or in a similar capacity) of another 

non-adviser related business or organization, including a public company, 

private company or non-profit organization; 

• Formation of any entity (excluding estate planning trusts) for the purposes of 

personal or outside business activities; or 

• Employment by, or compensation for services from, a person or entity other 

than the adviser and its affiliates. 

3. Common Drawbacks of Additions 

 
14 See Investment Management Guidance Update, Acceptance of Gifts or Entertainment by Fund Advisory 
Personnel – Section 17(e)(1) of the Investment Company Act, No. 2015-01 (February 2015), available at 

https://www.sec.gov/investment/im-guidance-2015-01.pdf.  With respect to the Advisers Act directly, the SEC has 

brought enforcement actions against investment advisers that engaged in abusive gift and entertainment practices.  

These actions provide guidance regarding the boundaries of what constitutes permissible gift and entertainment 

practices.  See, e.g., Fidelity Management & Research Company and FRM Co., Inc. (Investment Advisers Act Rel. 

2713 (March 5, 2008)). 

https://www.sec.gov/investment/im-guidance-2015-01.pdf
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Covering additional topics in a code of ethics can have drawbacks that should be assessed 

and weighed against the advantages. 

• Including supplemental content in the code of ethics enlarges the universe of potential 

violations of the “code.”  As noted above, any violation must be documented and 

maintained as a required book and record, along with a summary of any action taken.   

• Separately, advisers may undertake (e.g., in ADV disclosure, an advisory contract, a 

due diligence questionnaire, etc.) to give clients or investors notice of a material 

violation or breach of the code (but not other policies and procedures).   

• Similarly, the independent directors of a mutual fund board can require the mutual 

fund’s adviser to report a violation or breach of the adviser’s code as part of their 

oversight.  Amendments to an adviser’s code of ethics also trigger board reporting and 

filing obligations for mutual funds. 

 

F. Suggestions for Monitoring, Administering and Enforcing the Code 

• Combat Ethics Fatigue:  Explain the reason behind the rule or policy; use real-life 

scenarios, actual fact patterns and situational training—stories are more memorable; 

emphasize the consequences of non-compliance and violations 

• Use Multiple Battle Fields:  Create an annual conflicts of interest form; train your staff at 

least annually; use email reminders, including emails from management; ask HR which 

teams are short-staffed and inquire one-on-one if pressure could necessitate judgments 

about what gets done; create a whistleblower policy/hotline to encourage internal reporting 

without impeding SEC reporting 

 

• Make the Training Count:  Ask employees to bring an ethical dilemma to training; have 

the audience vote on the best contribution; prep an ally in the audience to encourage 

participation; check personal devices at the door 

• Set the Context:  Acknowledge differences in fiduciary standards, relative to other 

industries (politicians, car salesman, some regulators); remind personnel that everyone is 
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vulnerable to making an inadvertently unethical decision; if an employee cannot spot any 

ethical dilemmas, go back to the basics: 

• Soft Dollars and Other “Client Assets” 

• Personal Trading Accounts  

• Compensation and Bonus Credit, Forgivable Loans, etc. 

• Errors 

• Trade and Investment Opportunity Allocation  

• Gifts & Entertainment  

• Outside Business Activities  

• Affiliated Products and Service Providers 

• Tips for Testing and Response:  Create predetermined steps to investigate, evaluate and 

mitigate ethical dilemmas and suspected violations of the code; focus on your risk 

inventory, which should be updated at least annually; switch to preclearance and pattern 

detection software when justified by the labor savings 

ACTIVEUS 192447761v.11 


