
1 

2022 INVESTMENT ADVISER COMPLIANCE CONFERENCE

Solicitation under the Marketing Rule 
By: Mark Perlow and Ashley N. Rodriguez – Dechert LLP1

March 3, 2022 

I. MARKETING RULE OVERVIEW

On December 22, 2020, the SEC unanimously adopted a substantially revised rule 206(4)-1 (former 
“advertising rule”, future “Marketing Rule”), which also replaced rule 206(4)-3 (“solicitation rule”), 
creating a modernized regulatory framework governing how advisers market their products and services. 
In the Marketing Rule adopting release (“Release”), the SEC also: 

 Amended Form ADV disclosure requirements related to an adviser’s marketing practices and 
related recordkeeping requirements under rule 204-2 (“Recordkeeping Rule”); 

 Indicated that the SEC will withdraw certain no-action letters and other guidance that are either 
incorporated into the final rule or will no longer apply, a list is forthcoming on the SEC’s website; 
and 

 Provided for an 18-month transition period beginning 60-days after publication in the federal 
register. 

The SEC indicated that the single-rule “approach” to regulating investment adviser advertising and 
solicitation “is designed to balance the Commission’s goals of protecting investors from misleading 
advertisements and solicitations, while accommodating current marketing practices and their continued 
evolution.” 

The new Marketing Rule integrates the existing “advertising” and “cash solicitation” regimes, and takes a 
more principles-based approach to the regulation of marketing activities by: 

 Expanding the definition of “advertisement”; 
 Applying seven general prohibitions that “are drawn from historic anti-fraud principles under the 

[f]ederal securities laws and . . . tailored specifically” to these communications; and 
 Applying content-based restrictions and requirements on: 

o Testimonials and endorsements; 
o Third-party ratings; and  
o Performance advertising. 

It is the first significant amendment to the patchwork of guidance that governed advertisements and 
solicitations in over forty years, and it modernizes a rule that preceded the internet and e-delivery. 

This outline is intended to focus on the testimonial and endorsement provisions, which are permitted under 
the new Marketing Rule, but incorporates much of the existing cash solicitation regime with some 
alterations, and partial exemptions. 

1 ©2022 Dechert LLP. All rights reserved. Mark Perlow is a partner and Ashley Rodriguez is an associate in 
the Financial Services Group of Dechert LLP. Mr. Perlow is resident in Dechert’s San Francisco Office and 
Ms. Rodriguez is resident in Dechert’s Washington DC office. This outline should not be considered as legal 
advice, a legal opinion on specific facts or as a substitute for legal counsel. It is provided by Dechert LLP as 
a general informational service and may be considered attorney advertising in some jurisdictions. Prior results 
do not guarantee a similar outcome.  
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II. DEFINITION OF ADVERTISING

The Marketing Rule expands the definition of advertising, and in doing so subsumes the old cash solicitation 
rule. The new definition has two component parts:  

Traditional Advertising: An adviser’s direct or indirect communication made to more than one person 
(or to any person if such communication contains hypothetical performance) that:  

 Offers advisory services with regard to securities to prospective clients or private fund 
investors; or  

 Offers new advisory services with regard to securities to current clients or private fund 
investors.  

 Such communications do not include:  
o Extemporaneous, live, oral communications;  
o Information contained in a statutory or regulatory notice, filing, or other required 

communication that is reasonably designed to satisfy such requirements; or  
o Communication that includes hypothetical performance that is provided either: (1) in 

response to an unsolicited request for such information or (2) in a one-on-one 
communication to a private fund investor. 

Testimonials and Endorsements: Any endorsement or testimonial for which an investment adviser 
provides (cash or non-cash) compensation, directly or indirectly, and excluding information contained 
in a statutory or regulatory notice, filing, or other required communication that is reasonably designed 
to satisfy such requirements. (See Section II.B. below for definitions of “endorsement” and 
“testimonial.”) 

The testimonial and endorsement prong of the definition expands the prior reach of the cash solicitation 
rule, and thus the definition of advertisement, in the following key ways: 

 Encompasses solicitation activities previously governed by the solicitation rule;
 Makes any referral for cash or non-cash compensation subject to the Marketing Rule;
 Includes referrals to become a private fund investor; and  
 Includes an adviser’s indirect communications. 

An adviser’s “direct or indirect communication”: 
 Can include an adviser’s communications through third parties (e.g., consultants, other advisers, 

promoters) or that incorporate third-party content  
 Will depend on the facts and circumstances surrounding a particular communication, including the 

adviser’s involvement (e.g., creation, dissemination or authorization) in a communication. Under 
SEC guidance: 

o “Adoption” refers to the adviser explicitly/implicitly endorsing or approving third-party 
information after its publication (e.g., including third-party information in adviser’s 
performance advertising);  

o “Entanglement” refers to the adviser’s involvement in the preparation of third-party 
information, but adviser edits to third-party content would not result in attribution to the 
adviser if such edits are “based on pre-established, objective criteria . . . that are 
documented in the adviser’s policies and procedures and that are not designed to favor or 
disfavor the adviser” (e.g., correcting factual errors, removing inappropriate content or 
materials that infringe on IP rights). 
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According to the Release, in the context of social media, the following “direct and indirect 
communications” could be attributed to the adviser: (1) linking to third-party content; (2) third-party 
content on adviser’s site or page; or personal social media accounts. However, note that generally brand 
content, general education material, and market commentary are not advertisements under the Marketing 
Rule. 

 Linking to Third-Party Content: In this area, the SEC generally looks to an adoption and/or 
entanglement analysis; the Release notes that linking to third-party content the adviser knows (or 
has reason to know) contains materially false or misleading information would be fraudulent or 
deceptive under Advisers Act Section 206. 

 Third-Party Content on Adviser’s Site or Page: The degree and extent of the adviser’s own 
involvement in third-party content is a key determinant; e.g., where an adviser takes “affirmative 
steps” in the preparation or presentation of comments, to endorse or approve comments, or to edit 
posted comments (except to edit profane, unlawful, or other such content according to a neutral 
pre-existing policy), the SEC appears to take the view that an adviser would become responsible 
for the content as its advertisement. 

o Examples of behavior that could implicate the rule: substantively modifying comments; 
deleting or suppressing negative comments; and prioritizing the display of positive 
comments. 

o Examples of behavior that likely would not implicate final rule: permitting all third-parties 
to comment on an adviser’s webpage (and subsequent adviser moderation subject to a 
neutral pre-existing policy, with no selective edits/deletions, and no other adviser 
involvement in preparing content); or permitting the use of “like” or “share” or “endorse” 
on third-party website. 

 Personal Social Media Accounts: Subject to an adviser adopting policies and procedures reasonably 
designed to prevent the use of associated persons’ social media accounts for the adviser’s 
marketing, the Release does not view postings on such pages as the adviser marketing its advisory 
services. 

o Examples of effective supervision and compliance in policies and procedures include: 
conducting periodic training; obtaining attestations; periodically reviewing publicly-
available content on associated persons’ social media accounts. 

The SEC stated that these revisions are intended to “help the definition remain evergreen in the face of 
evolving technology and methods of communication.”  

These definitions contain numerous intricacies that expand the scope of the new Marketing Rule that are 
beyond the scope of this outline. 

III. SEVEN GENERAL PROHIBITIONS

All advertisements are subject to the Marketing Rule’s seven general prohibitions, which reflect and codify 
long-standing principles expressed in guidance and no-action letters. In this respect, an advertisement 
disseminated by an adviser, directly or indirectly, cannot: 

 Include any untrue statement of a material fact, or omit information needed to make statements 
included not misleading; 

 Include a material statement of fact that the adviser does not have a reasonable basis for believing 
it will be able to substantiate upon demand by the SEC; 

o While the Release indicates that advisers can “avoid the need to develop and maintain a 
file of substantiating materials for every advertisement”, it also suggests creating a 
contemporaneous record documenting the basis of the adviser’s belief 
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 Include information that would reasonably be likely to cause an untrue or misleading implication 
or inference to be drawn concerning a material fact relating to the adviser; 

 Discuss any potential benefits to clients or investors connected with or resulting from the adviser’s 
services or methods of operation without providing fair and balanced treatment of any associated 
material risks or material limitations; 

 Include a reference to specific investment advice provided by the adviser where such investment 
advice is not presented in a fair and balanced manner; 

 Include or excluding performance results, or presenting performance time periods, in a manner that 
is not fair and balanced; or 

 Otherwise be materially misleading.  

In considering the seven general prohibitions and their application, the Release explains that the nature of 
audience is a “key factor in determining how the general prohibitions should be applied.” In addition, 
negligence is sufficient to establish a violation of the Marketing Rule (i.e., no scienter is required).  

It is important to note that testimonials and endorsements, in addition to being subject to specific conditions 
as discussed below, are also subject to the Marketing Rule’s general prohibitions. 

IV. TESTIMONIALS AND ENDORSEMENTS

A. Overview & Scope 

The scope of the new Marketing Rule “recognizes the overlap between” traditional solicitation activities 
and compensated testimonials and endorsements, and “expanded the definitions of both testimonial and 
endorsement to include certain solicitation activity” according to the Release.  The Marketing Rule permits 
advertisements to include “testimonials” and “endorsements,” and it permits advisers to provide direct or 
indirect compensation for testimonials or endorsements, subject to several conditions. The Marketing Rule 
also contains certain related disqualification provisions and exemptions. 

The Release states that “compensated testimonials and endorsements present a heightened risk for conflicts 
and misleading investors,” and such statements, if provided by third parties, are subject to similarly 
heightened rule requirements, including the conditions (disclosure provisions and adviser oversight), 
written agreement, and disqualification provisions. 

B. Definitions 

Under the Marketing Rule, a “testimonial” means any statement by a current client or investor in a private 
fund advised by the adviser:  

 About the client or investor’s experience with the adviser or its supervised persons;  
 That directly or indirectly solicits any current or prospective client or investor to be a client of, or 

an investor in a private fund advised by, the adviser; or  
 That refers any current or prospective client or investor to be a client of, or an investor in a private 

fund advised by, the adviser. 

The Marketing Rule defines “endorsement” to mean any statement by a person other than a current client 
or investor in a private fund advised by the adviser that:  

 Indicates approval, support, or recommendation of the adviser or its supervised persons or describes 
that person’s experience with the adviser or its supervised persons;  

 Directly or indirectly solicits any current or prospective client or investor to be a client of, or an 
investor in a private fund advised by, the adviser; or  
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 Refers any current or prospective client or investor to be a client of, or an investor in a private fund 
advised by, the adviser. 

A person providing a testimonial or endorsement can be referred to as the “promoter”.2 Examples of 
“testimonial” or “endorsement” activity and “promoters” include: (1) a firm that solicits for an adviser (e.g., 
broker-dealer, bank); (2) an individual at a soliciting firm who engages in solicitation activities for an 
adviser (e.g., a bank representative, or an individual registered representative of a broker-dealer); (3) an 
unaffiliated fund-of-funds or a feeder fund that solicits investors in an underlying fund or a master fund; 
(4) lead-generation firms and adviser referral networks; (5) a lawyer or other service provider that refers an 
investor to an adviser; or (6) a blogger’s review. 

A promoter does not include: (1) a third-party marketing service or news publication preparing content for 
or disseminating a communication; (2) a non-investor selling an adviser a list of names/contact information; 
or (3) an investment consultant hired by investor to administer an RFP to aid investor(s) in selecting an 
adviser or private fund. 

The term “compensation” can include: asset-based fees; flat fees, retainers, hourly fees; reduced advisory 
fees, fee waivers; directed brokerage that compensates brokers for soliciting investors; rewards (cash or 
non-cash) for a testimonial or endorsement; sales awards or other prizes; gifts and entertainment (e.g., 
outings, tours, other entertainment if compensation for a testimonial or endorsement); and trainings and 
education meetings (e.g., company-sponsored meetings, annual conferences) if provided in exchange for a 
testimonial or endorsement, but not attendance at training and education meetings if there is no quid pro 
quo (i.e., attendance provided in exchange for a testimonial/endorsement).  

C. Conditions 

The conditions for including testimonials or endorsements in advertisements, and for providing direct or 
indirect compensation for testimonials or endorsements, include required disclosures, adviser oversight and 
compliance, and written agreements. 

1. Required Disclosures  

The Release states that the required disclosures3 are “needed to inform and protect investors effectively” 
and that paid testimonials and endorsements increase the “likelihood that personal bias will mislead 
investors”. The disclosure on compensation arrangements and material conflicts of interest are intended to 

2  The Release uses the term “promoter” to mean a person providing a testimonial or endorsement, whether 
compensated or uncompensated. Traditionally, those who engaged in compensated solicitation activities have 
been referred to as “solicitors.” 

3  The staff rejected a suggestion to align disclosure to FINRA rule 2210 and its standardized disclosures regarding 
testimonials, and opted for a broader framework, meaning dual-registrants not subject to the exemption for broker-
dealers discussed below “should consider what additional or different disclosures they would need to make to 
comply with” the Marketing Rule. 
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address these issues, and these additional disclosures provide “a fuller context . . . without overly burdening 
those providing the testimonial or endorsement.”  

The disclosures required to be provided by the adviser (or by the promoter if the adviser reasonably believes 
promoter is so disclosing) are: 

Prominent disclosure. Delivered “clearly and prominently” at the time of the testimonial or endorsement, 
including disclosure on: 

 The status of the promoter as a client/investor (or not), and this is intended to “provide investors 
with important context for weighing the relevance” of the statement;4

 That (cash or non-cash) compensation is paid, and this is intended to assist an investor in 
determining whether the statement is an “authentic, unbiased review of the adviser”;5 and 

 A brief statement of any material conflicts of interest of the promoter resulting from the investment 
adviser’s relationship with such person (e.g., a statement was provided by an affiliate of the adviser; 
a promoter is related to the adviser); this is intended to “better focus” on the conflict posed by the 
relationship in comparison to a “fuller description” required if compensation is involved. 

Additional disclosure. Additional disclosure on certain terms that are considered “material” from the 
viewpoint of the solicited client/investor: i.e., a conflict that would be material to their choice of investment 
adviser can be required by the Marketing Rule, including:

 Material terms of any compensation arrangement (i.e., the amount of cash compensation or the 
value of non-cash compensation if readily ascertainable; timing of payment; the structure of the 
compensation, for example receipt of a flat or fixed fee for a number of referrals, an asset-based 
fee per referral and/or of trailing fee contingent on the investor’s continued relationship; if known 
or reasonably obtained, whether increased advisory fees to the promoter would result; and the 
promoter’s third-party expenses); this is intended to explain the “nature and magnitude” of the 
specific promoter’s incentive to refer the investor but “need not include detailed information about 
the calculations” of compensation due to a promoter;6 and 

o Such a disclosure would also address compensation to another firm, such as a third-party 
marketing company or any directed brokerage arrangement with a third-party brokerage 

4  Note that a former client discussing their “recent prior experience with the adviser” may be treated as a client for 
this purpose and their statement may be treated as a testimonial. The name of the promoter is not required to be 
disclosed by the Marketing Rule to balance privacy concerns and the wishes of the promoter; however, an adviser 
could still choose to disclose the name of the promoter to assist an investor in assessing the reputation or 
qualifications of the promoter. 

5  The Release characterizes this requirement as “easy to implement” by labeling the statement as a “paid testimonial 
or endorsement” on a platform. 

6  This disclosure would also include any “indirect” compensation to a related person of the promoter such as their 
employer if “a broker-dealer, refers clients to advisers that recommend the broker-dealer’s or its affiliate’s 
proprietary investment products or recommend products that have revenue sharing or other pecuniary 
arrangements with the broker-dealer or its affiliate, the disclosures must say so.” The Release states that 
compensation to a firm for a statement is compensation because “it would be likely to affect the individual’s 
salary, bonus, commission or continued association with the firm.”
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firm for referrals, including the range of commissions, any contingencies/thresholds, and 
whether the compensation extends to the solicited clients’ friends and families. 

 Material conflicts of interest of the promoter resulting from the investment adviser’s relationship 
with such person and/or any compensation arrangement; this is intended to reflect on the credibility 
of the statement according to the Release.7

To be clear and prominent, the required disclosure “must be at least as prominent as the testimonial or 
endorsement”:8

 For a writing, the disclosure must be “within the testimonial or endorsement” such that it can be 
“read at the same time”. 

o For example, a testimonial provided electronically through an advertisement on a mobile 
device “could be automatically redirected to the required disclosure before viewing the 
substance of an advertisement”.9

 For an oral statement, the disclosure should be provided “at the same time” whether verbally or in 
writing (in which case the adviser or promoter “should alert the investor to the importance of the 
disclosures”). Providing the required disclosure at the time of dissemination is intended to create a 
“meaningful impact on investors” or clients, and the Release emphasizes that “electronic or oral” 
delivery is necessary for the Marketing Rule to provide the flexibility and adaptation to achieve 
this more real-time disclosure.10

The Release emphasizes that the basic required disclosures can be “provided succinctly”, while other 
disclosure (i.e., not required by the Marketing Rule) could be provided via hyperlinks or in a separate 
disclosure document. 

7  The Release states that “there should be explicit disclosure that the promoter, due to such compensation, has an 
incentive to recommend the adviser, resulting in a material conflict of interest.”  

The proposed solicitation rule would have required disclosure of “potential material conflicts of interest”, but 
such disclosure could have been burdensome and lengthy for advisers. The proposed solicitation rule also required 
disclosure of the amount of any additional cost to the investor resulting from the promoter’s statements, and while 
no longer an explicit requirement here, such information if known (or reasonably knowable) to the adviser is 
disclosed as part of the material terms of the compensation arrangement. The Marketing Rule also differs from 
the current solicitation rule, which requires that the solicitor state whether the client will pay a specific fee to the 
adviser in addition to the advisory fee, and whether the client will pay higher advisory fees than other clients (and 
the difference in such fees) because of the solicitor’s referral.  

8  The clear and prominent standard discussed here applies to other required disclosures that must be stated clearly 
and prominently as required by the Marketing Rule. The Release also states this formulation is consistent with 
the Federal Trade Commission’s guidance regarding disclosure that is “integral to the claim” to accompany it to 
prevent deception. 

9  The Release contemplates a reader viewing an advertisement on a mobile device “could be automatically 
redirected to the required disclosure before viewing the substance of an advertisement”, so complying with this 
standard might “necessitate formatting and tailoring based on the form of communication.”  

10  The proposed solicitor rule would have allowed in the instance of a mass communication for a separate disclosure 
statement to follow as soon as reasonably practicable, but this proposal was not adopted. The Release emphasizes 
that the staff “continue to believe the timing of disclosures is important” and that if disclosures are not provided 
simultaneously, they “may not have the same impact on investors.” Similarly, the proposed solicitation rule also 
proposed keeping the separate disclosure statement in the current solicitor’s rule, but this was abandoned for the 
more practical and effective “clear and prominent” standard. 
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If the adviser does not provide the required disclosures, then the adviser must have a reasonable basis for 
believing such disclosure was provided to the investor/client. An adviser can demonstrate its reasonable 
belief by providing the required disclosure to the promoter and confirming that the promoter provided such 
disclosure to the client/investor, or by including reference to this requirement in a written agreement with 
the promoter. (If a promoter’s statement is disseminated by a third-party, the adviser should retain these 
records as well.) If the statement was providing orally, then the adviser can make and keep records of the 
disclosures only without the entire statement; however its format, substance and date of dissemination must 
be maintained. It is noted that even disclosure not required to be disclosed using the clear and prominent 
standard can also be disclosed within the advertisement, but if not, such other disclosures must also be 
maintained. 

2. Adviser Oversight  

If an advertisement contains a testimonial or endorsement, then the adviser must have a reasonable basis 
for believing that the testimonial or endorsement complies with the requirements of the Marketing Rule.11

How to form a reasonable basis will depend upon the facts and circumstances, but the Release explains that 
forming “a reasonable basis could involve” periodically sampling investors for compliance of promoter 
statements, implementing policies and procedures that form such a basis, or including a term in applicable 
written agreements (e.g., adviser pre-review of statements, limits on contents of those statements) to assist 
in forming such a basis. 

In not providing further detail as to the required compliance and oversight, the SEC is leaning into a 
principals-based approach that “leverages” the Compliance Rule, and “believe[s] that the oversight 
provision will protect investors’ interests by requiring advisers to monitor third-party statements that 
constitute adviser advertisements (whether compensated or uncompensated) for compliance with the rule’s 
requirements, especially when the adviser does not disseminate the testimonials or endorsements.”  

3. Written Agreement  

If an advertisement contains a testimonial or endorsement and is over the de minimis threshold (see below), 
then the adviser must have a written agreement with the promoter that describes the scope of the agreed-
upon activities and the terms of compensation for those activities, aside from certain affiliates. Note there 
is no longer an explicit requirement to deliver Form ADV Part 2A because the SEC viewed it as duplicative 
of the adviser’s existing obligation.  

D. Disqualification Provisions 

An adviser may not directly or indirectly compensate a promoter for a testimonial or endorsement if the 
adviser knows, or in the exercise of reasonable care should know, that the promoter is an “ineligible person” 
at the time the testimonial or endorsement is disseminated. This prohibition does not disqualify any person 

11  The proposed solicitor rule would have required an undertaking that the solicitor comply with Advisers Act 
sections 206(1), (2) and (4), as memorialized in a written agreement. While the Release recognizes “that explicitly 
requiring advisers to oversee third-party advertisements for compliance with the specific restrictions and 
requirements in the [M]arketing [R]ule, rather than the broader anti-fraud provisions, more appropriately and 
precisely addresses the risks posed by such advertisements.” This new requirement replaces the current solicitor 
rule requirement that unaffiliated solicitors agree to perform their duties in a manger consistent with the Advisers 
Act and its rules as memorialized in a written agreement. 
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for any matter occurring prior to the Marketing Rule’s effective date (May 4, 2021), if such matter would 
not have disqualified such person under the existing cash solicitation rule’s disqualification provisions. 

Under the Marketing Rule, an “ineligible person” is any person subject to a “disqualifying Commission 
action” or a “disqualifying event,” and includes certain persons related to the ineligible person.12 A 
“disqualifying Commission Action” is an SEC opinion or order barring, suspending, or prohibiting the 
person from acting in any capacity under the federal securities laws. A “disqualifying event” is any of 
several enumerated events, including certain convictions and orders, that occurred within 10 years prior to 
the person disseminating an endorsement or testimonial.13 The definition of “disqualifying event” also 
contains certain exclusions.14

E. Exemptions 

The Marketing Rule provides certain exemptions related to testimonials and endorsements that provide a 
partial exemption under certain circumstances from the conditions and disqualification provisions discussed 
above. 

12  Specifically: (i) any employee, officer, or director of the ineligible person and any other individuals with similar 
status or functions within the scope of association with the ineligible person; (ii) if the ineligible person is a 
partnership, all general partners; and (iii) if the ineligible person is a limited liability company managed by elected 
managers, all elected managers. 

13  Under the Marketing Rule, a disqualifying event is any of the following events that occurred within 10 years prior 
to the person disseminating an endorsement or testimonial: (i) a conviction by a court of competent jurisdiction 
within the United States of any felony or misdemeanor involving conduct described in Advisers Act 
Section 203(e)(2)(A)–(D); (ii) a conviction by a court of competent jurisdiction within the United States of 
engaging in, any of the conduct specified in Advisers Act Section 203(e)(1), (5), or (6); (iii) the entry of any final 
order by any entity described in Advisers Act Section 203(e)(9) [i.e., certain state securities, banking and 
insurance regulators, appropriate federal banking agencies, and the National Credit Union Administration], or by 
the U.S. Commodity Futures Trading Commission or a self-regulatory organization (as defined in the Form ADV 
Glossary of Terms), of the type described in Advisers Act Section 203(e)(9); (iv) the entry of an order, judgment 
or decree described in Advisers Act Section 203(e)(4), and still in effect, by any court of competent jurisdiction 
within the United States; and (v) an SEC order that a person cease and desist from committing or causing a 
violation or future violation of (A) any scienter-based fraud provision of the Federal securities laws, or 
(B) Section 5 of the Securities Act of 1933. 

14  Under the Marketing Rule, a disqualifying event does not include any of the convictions or orders otherwise 
defined as a disqualifying event with respect to a person that is also subject to: (i) an order pursuant to Investment 
Company Act of 1940 Section 9(c) with respect to such event; or (ii) an SEC opinion or order with respect to 
such event that is not a disqualifying Commission action. In each case, for each applicable type of order or opinion 
described in these exclusions: (1) the person must be in compliance with the terms of the order or opinion, 
including, but not limited to, the payment of disgorgement, prejudgment interest, civil or administrative penalties, 
and fines; and (2) for a period of 10 years following the date of each order or opinion, the advertisement containing 
the testimonial or endorsement must include a statement that the person providing the testimonial or endorsement 
is subject to an SEC order or opinion regarding one or more disciplinary action(s), and include the order or opinion 
or a link to the order or opinion on the SEC’s website. 
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1. No Compensation or De Minimis Compensation  

A testimonial or endorsement disseminated for no compensation or de minimis compensation15 is not 
required to comply with the written agreement requirement or the disqualification provisions. The de 
minimis threshold is $1,000 (or the equivalent value in non-cash compensation) over the preceding 12-
month period for all promoters (professional and non-professional). While “minimal compensation may 
still create conflicts”, the Release states that the SEC believes that “a partial exemption is necessary because 
it could be overly burdensome for advisers and persons providing testimonials or endorsements for de 
minimis compensation to comply with the rule’s disqualification provisions,” and the incentive to risk or 
defraud is reduced with a de minimis fee.  

2. Affiliated Promoters  

A testimonial or endorsement by the adviser’s partners, officers, directors, or employees, or a person that 
controls, is controlled by, or is under common control with the investment adviser, or is a partner, officer, 
director or employee of such a person (“affiliated persons”) is not required to comply with the disclosure 
or written agreement requirements, provided that the affiliation between the adviser and such person is 
“readily apparent” to or is disclosed to the client or investor at the time the testimonial or endorsement is 
disseminated and that the investment adviser documents such person’s status at the time the testimonial or 
endorsement is disseminated. The SEC explained that “when an investor is aware that a person endorsing 
the adviser is affiliated with the adviser, disclosures are not necessary to inform the investor of the person’s 
bias in recommending such adviser.” 

What is “readily apparent” depends upon the facts and circumstances, but some examples include when an 
“in-house solicitor shares the same name as the advisory firm”, the promoter “operates under the same 
name brand as the adviser”, the promoter is identified in communications as related to the adviser, or a 
business card disseminated at the time of the testimonial or endorsement that “clearly and prominently 
states the person is a representative of the adviser.” While other circumstances could show the same 
affiliation, a disclosure in Form ADV Part 2A does not create such a presumption as the “client may not 
have read the” brochure prior to the promoter’s statement. In addition, certain circumstances are not readily 
apparent (e.g., promoter using own name or brand in its marketing activities, omitting the name of the 
adviser or less prominently including the adviser’s name). 

Additionally, with respect to independent contractors, if an adviser “exercises substantially the same level 
of supervision and control over an independent contractor as the adviser exercises over its own employees 
with respect to its marketing activities, the partial exemption would be available.” 

Advisers will also need to document the affiliated person’s status “contemporaneously” with dissemination 
of the statement (e.g., a new and separate form to document status, or existing corporate records, employee 
payroll, CRD or other licensing for investment adviser representations so long as these records are kept 
current). While there is not a monitoring provision related to an affiliated person’s status, the adviser “could 
conduct periodic inquiries to confirm” that the promoter’s statements made in reliance on this exemption 
are by affiliated persons. 

15  Under the Marketing Rule, de minimis compensation means compensation paid to a person for providing a 
testimonial or endorsement of a total of $1,000 or less (or the equivalent value in non-cash compensation) during 
the preceding 12 months. 
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While not subject to the required disclosure or written agreement, affiliated promoters’ advisers will still 
be subject to adviser oversight provision and will need a reasonable basis for believing that the testimonial 
or endorsement complies with the Marketing Rule.16

3. Broker-Dealers  

A testimonial or endorsement by an SEC-registered broker-dealer is not required to comply with: (i) the 
disclosure requirements if the testimonial or endorsement is a recommendation subject to Regulation Best 
Interest under the Securities Exchange Act of 1934 (“Exchange Act”); (ii) the requirements to disclose the 
material terms of any compensation arrangement and the material conflicts of interest resulting from the 
adviser’s relationship with the promoter and/or any compensation arrangement if the testimonial or 
endorsement is provided to a person that is not a “retail customer” as defined in Regulation Best Interest; 
and (iii) the disqualification provisions if the broker-dealer is not subject to a statutory disqualification as 
defined under Exchange Act Section 3(a)(39). 

The Marketing Rule recognizes the existing regulatory regime governing broker-dealers, including with 
respect to disclosures provided when a registered broker-dealer is involved in the sale of interests in a 
pooled investment vehicle. However, an adviser will be required to provide oversight over a registered-
broker dealer distributing shares in a private placement, including its written agreement requirement. A 
written private placement agreement would be expected to meet this requirement. 

Without a specific exemption as stated above, an adviser should “reasonably ensure that a registered broker-
dealer providing a testimonial or endorsement for the adviser is complying with” the Marketing Rule, as 
applicable.  Even so, an adviser would be required to fully comply with the oversight and compliance 
provisions related to testimonials and endorsements under the Marketing Rule, including its written 
agreement requirement. 

4. Reg D “Bad Actors”  

A testimonial or endorsement by a person covered under the “bad actor” provisions of Regulation D with 
respect to a Rule 506 securities offering and whose involvement would not disqualify the offering under 
Rule 506 is not subject to the Marketing Rule’s disqualification provisions. Regulation D Rule 506 “covered 
persons” include the issuer, its predecessors and affiliated issuers; directors, general partners, and managing 
members of the issuer; executive officers of the issuer, and other officers of the issuer that participate in the 
offering; beneficial owners of 20 percent or more of the issuer’s outstanding voting equity securities, 
calculated on the basis of voting power; promoters connected to the issuer in any capacity at the time of 
sale; for pooled investment fund issuers, the fund’s investment manager and any general partner, managing 
member, director, executive officer or other officer participating in the offering of any such investment 
manager; and persons compensated for soliciting investors, including any general partner, managing 
member, director, executive officer or other officer participating in the offering of any such solicitor. 

The exemption here uses similar reasoning, that the existing “bad actor” provisions are “sufficiently 
similar” and “serve the same policy goal” as the Marketing Rule’s disqualification provisions.  

Even so, to the extent a covered persons activities fall within the scope of the Marketing Rule, they will be 
subject to all of its conditions (except the disqualification provisions related to testimonials and 
endorsements). 

16  The Release explains this is “particularly with respect to certain affiliates that may not be subject to the adviser’s 
compliance policies and procedures.” 
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V. ADDITIONAL RELATED AMENDMENTS AND TIMING

The Marketing Rule became effective on May 4, 2021. Following an 18-month transition, the compliance 
date is November 4, 2022. Following the compliance date, any adviser will need to comply with the new 
rules. 

Form ADV Part 1A was amended by adding Item 5.L. “Marketing Activities,” which will require certain 
disclosures concerning the adviser’s marketing practices. The Glossary of Terms was revised in light of 
definitions adopted in the Marketing Rule. Certain technical amendments were made to the Form ADV 
instructions. Advisers will be required to provide additional information about their marketing practices in 
Form ADV on the next annual amendment that follows the compliance date.  

The Recordkeeping Rule was also updated in light of the adoption of the Marketing Rule. 

Certain prior SEC/staff guidance has been or will be withdrawn or nullified, but other guidance will remain 
and continue to be instructive.17

17 Division of Investment Management Staff Statement Regarding Withdrawal and Modification of Staff 
Letters related to Rulemaking on Investment Adviser Marketing, SEC IM Information Update No. IM-INFO-
2021-10 (Oct. 2021), available at: https://www.sec.gov/files/2021-10-information-update.pdf.
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