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One of the core responsibilities of defined contribution plan 
fiduciaries is selecting the investment options that will be 
available to participants in the plan.

This paper summarizes the principles governing the exercise 
of that responsibility in 50 years of law, regulation, regulatory 
guidance, and court decisions – from the 1974 Employee 
Retirement Income Security Act through 2022’s Department 
of Labor Rule on “Prudence and Loyalty in Selecting Plan 
Investments and Exercising Shareholder Rights.”

This summary includes discussions of:

� The core principles of the ERISA fiduciary framework

� The key components of the plan fiduciary’s role in 
investment selection

� The elements of the due diligence process

� The importance of costs

� Special considerations related to ESG, default options, 
target date funds, and cryptocurrencies

The goal is to be a resource for plan fiduciaries, giving them 
a general understanding of their legal responsibilities so 
that they can ask informed questions. We encourage plan 
fiduciaries to consult with their legal counsel about how 
these principles apply to the plan that they oversee.

Introduction
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Defined contribution pension plans – such as 
401(k) plans – have become an essential part of 
the retirement system in the United States. At 
the end of 2019,

� Over 109 million individuals participated 
in a defined contribution plan – equal to 
roughly 1/3 of the U.S population.

� Over three-quarters of these individuals 
were active participants in their plans, 
meaning that they continued to work for 
the employer sponsoring the plan and had 
not retired or left their jobs.

� Defined contribution plans managed $8.9 
trillion in assets for participants, nearly 
10% of household financial assets.1

Plan fiduciaries are a critical part of the defined 
contribution system. They ensure that plans are 
being operated for the benefit of participants 
and in accordance with all relevant laws and 
regulations and with the plan’s own guidelines.

While plan fiduciaries oversee all aspects of 
a plan’s operations, one of their most critical 
– and most challenging – responsibilities is 
selecting and reviewing the investment options 
available to participants. Plan fiduciaries’ 
decisions related to investments have been the 
subject of much litigation.

This litigation has generated a considerable 
body of case law that supplements the fiduciary 
standard defined in legislation and regulation. 
This white paper summarizes this legal context 
to aid fiduciaries as they make and review 
investment-related decisions.

The Critical Role of 
Defined Contribution 
Plan Fiduciaries

What is a fiduciary?
The term derives from the Latin fidere, 
meaning “to trust.”

A fiduciary is a person who, for legal or 
ethical reasons, has a relationship of trust 
with one or more other parties (often 
referred to as a “fiduciary relationship.”)

The term fiduciary is normally used 
in a financial context. In other words, 
a fiduciary usually handles financial 
matters involving money or assets for 
another party or parties.

Fiduciaries are generally required to 
act in the best interests of the party or 
parties that they are representing, putting 
their clients’ interests above their own.

1 Employee Benefits Security Administration. U.S. Census Bureau. 
Investment Company Institute. Federal Reserve Board.
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ERISA requires that all plans have a least 
one fiduciary – either named in the plan 
documents or designated through a 
process described in those documents. 
The fiduciaries identified in one of these 
two ways are generally referred to as “plan 
fiduciaries” or “plan trustees.”

Other parties – beyond the plan fiduciaries 
– may also have a fiduciary relationship to 
the plan. As a general matter, any party 
exercising discretion or control over the 
plan is a fiduciary. 

The ERISA Fiduciary 
Framework

An overview of ERISA
Full name: Employee Retirement Income 
Security Act

Signed into law: In 1974, by President Gerald 
Ford. ERISA has been amended many times 
since its initial passage

Designed to: Increase the fairness and 
security of traditional “defined benefit” 
pension plans

Scope: Most employee benefit plans, 
including traditional pension plans, defined 
contribution pension plans, and health care 
plans.

Oversight: The Employee Benefit 
Securities Administration (EBSA) of the U.S. 
Department of Labor (DOL) administers 
and enforces the fiduciary, reporting, and 
disclosure provisions of ERISA.

The basic responsibilities 
of plan fiduciaries are 
established in the Federal 
legislation commonly 
known by its acronym: 
ERISA (er-RISS-uh).



4

ERISA provides a road map for plan fiduciaries. Under ERISA, 
fiduciaries have five core responsibilities:

Exclusive benefit rule. Fiduciaries must act solely in the 
interests of the plan’s participants (and their beneficiaries) and 
for the exclusive purpose of providing benefits to participants 
while paying only reasonable plan expenses. This standard is 
often referred to as the “duty of loyalty.”

Prudent person rule. Fiduciaries must act with “prudence,” 
meaning that they must act “with the care, skill, prudence, 
and diligence under the circumstances then prevailing that a 
prudent person acting in a like capacity and familiar with such 
matters would use in the conduct of a like character and with 
like aims.” This standard is also known as the “duty of care.”

Diversification. Fiduciaries must diversify the plan’s 
investments to minimize the risk of large investment losses.

Adhere to plan terms. Fiduciaries must act consistently with 
the terms of the plan, as set forth in the plan’s documents.

Avoid conflicts of interest. Fiduciaries must not put their own 
interests ahead of those of plan participants. More specifically, 
with certain exceptions fiduciaries may not deal with the 
assets in the plan in a way that benefits their own interests, 
they may not engage in transactions with parties with interests 
that may be adverse to those of the plan, and they may not 
receive any kickbacks from parties dealing with the plan.

Core Principles  
for Plan Fiduciaries
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When selecting investment options, plan 
fiduciaries evaluate whether:

1. The services are in the interests of plan 
participants and protective of their 
interests.

2. The fees for the services are reasonable.

3. The contract is reasonable overall.

These standards apply any time that 
plan fiduciaries wish to hire investment 
professionals to provide services to the plan.

However, when retaining investment services, 
plan fiduciaries may also want to consider the 
following:

An Ongoing Responsibility

As the Supreme Court made clear in 2014, 
when selecting investments for a defined 
contribution plan, fiduciaries can’t just “set 
it and forget.” After the initial selection of 
investment options, plan fiduciaries must 
monitor the investments on an ongoing 
basis, making changes as appropriate.

Plan Fiduciaries and 
Investment Selection

A  trustee has a continuing duty – separate and apart from the duty to 
exercise prudence in selecting investments at the outset – to monitor, 

and remove imprudent, trust investments.”

U.S. Supreme Court, 2014, Tibble v. Edison Int’l.
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Benefits to Participants

Investment selections in the plan must provide 
retirement income or other financial benefits 
to participants in the plan. Plan fiduciaries 
may not “sacrifice investment return or take 
on additional investment risk” in pursuit of 
objectives unrelated to provision of benefits 
under the plan.2 

Framing the Assessment of Performance

Plan fiduciaries can consider the appropriate 
time horizon for evaluating the performance 
of investment options.

Plan fiduciaries are not required to remove 
investment options from the plan “at the 
first indication of underperformance”3 —
instead, taking a longer-term view may be 
appropriate. For example, some investment 
options may be best evaluated over a full 
market cycle or an even longer horizon.

Participant Preferences

Plan fiduciaries may also consider participant 
preferences, including non-financial 
preferences, when constructing a menu 
of investment options. However, plan 
fiduciaries may not include “imprudent 
investment options just because participants 
request or would prefer them.”

Solicit Third-Party Advice as Needed

Plan fiduciaries may retain a third party 
to provide expert advice as needed. For 
example, they might hire an investment 
consultant to evaluate the investment line-
up in a plan and make recommendations 
about options to add or to remove. These 
recommendations can be a useful input in an 
informed decision-making process.

2 29 U.S.C. §2550.404a-1(c)(1).
3 10th Circuit Court of Appeals, 2021, Ramos v. Banner Health.
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Throughout – both during the initial selection 
of investment options and during the 
ongoing monitoring – plan fiduciaries act 
with “care, skill, prudence, and diligence” to 
advance the interests of participants. 

To fulfill their responsibilities, plan fiduciaries 
engage in a “due diligence process” that 
researches and evaluates investment options. 

Fiduciaries generally look at a range of asset 
classes. Stock funds, bond funds, balanced 
funds (including target date funds), and 
cash funds (in the form of either a money 
market fund or a stable value fund) are the 
options most commonly included in defined 
contribution plans,4 but fiduciaries often 
consider other types of investments as well.

Fiduciaries also consider a variety of 
investment management approaches, 
including active management, quantitative 

approaches, and index (or passive) investing. 
Fiduciaries may want to include options with 
different investment approaches to increase 
the opportunities for diversification and 
provide choice for participants.

The due diligence process takes a broad view 
of proposed options, examining factors such 
as the opportunity for return, risk of loss, 
role in the full menu of options available to 
participants, and costs.

Courts have recognized that investment 
results are unpredictable and that even 
the most thoughtful due diligence process 
may not result in superior performance. 
Therefore, while litigation is often triggered 
by disappointing returns (often accompanied 
by higher-than-average costs), litigation 
generally focuses on the due diligence done 
by the plan fiduciaries.

The Critical Role  
of Due Diligence

4 Vanguard.



Structuring an Effective Due Diligence Process
Given the importance of the due diligence process, plan fiduciaries pay close attention to how 
the process is structured, to make it as effective as possible. 

Here are some ways that plan fiduciaries can get started with developing an effective process:

Participant focus. Throughout the due diligence process, fiduciaries will want to make 
sure that they remain focused on participants and their needs. A critical question is: 
How will this investment option help participants meet their retirement goals?

Plan documents. One of the core responsibilities of fiduciaries is acting in accordance 
with the terms of plan documents. Periodically reviewing those documents – and how 
they align with current practice – can help ensure that fiduciaries are fulfilling this 
responsibility.

Investment options. To fulfill their duties to monitor investments on an ongoing basis, 
plan fiduciaries periodically review the performance and costs of options currently 
included in the plan. Many plans do this on an annual basis, with interim reviews 
if there are significant changes affecting any option, but fiduciaries can establish a 
schedule that is appropriate to their plan.

Standalone nature. A recent Supreme Court decision cautions fiduciaries that providing 
a large number of investment options within a plan does not relieve them of the 
responsibility of evaluating the merits of each option. The due diligence process should 
address the performance, cost, and other relevant factors of each option separately. 

Not “set it and forget it.” Selecting lower-risk or passively managed options does not 
relieve plan fiduciaries of the responsibility to monitor the various options offered.

Balance of offerings. At the same, plan fiduciaries may consider whether the range of 
offerings provides appropriate diversification and choice for their participants.

Current practice. Fiduciary conduct is judged in part relative to “a prudent person 
acting in a like capacity.” Knowledge of practices at other defined contribution plans 
can assist with compliance with this standard.

Recordkeeping. Plan fiduciaries, working with counsel, may consider documenting 
key steps in the process and the rationale for decisions. These records can provide 
evidence of the care that the plan fiduciaries exercised.

Stay focused on participants. Always ask the question: How will this investment option 
align with the preferences of participants and help them meet their retirement goals.

8
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Qualifying as a self-directed plan
To qualify as a self-directed plan, a plan 
must offer a broad range of investment 
alternatives that allow the participants to 
make decisions that materially diversify 
the risk and potential return of their 
accounts. When combined, the options 
must provide diversification, and the 
aggregate risk of the options must be 
appropriate for the participants.

According to Department of Labor 
regulations, plans must offer at least 
three investment choices to achieve 
these ends.

Offering additional choice
However, most defined contribution 
plans offer more than three choices, 
providing diversification in terms of 
both asset classes and investment 
approaches. In fact, in 2021, the average 
plan offered 18 distinct investment 
options.

The exact number varies based on 
the needs of the particular plan. 

Larger plans with a large number of 
participants may offer many options, so 
that a diverse range of investors have 
alternatives that match their preferences 
and needs.5

But even smaller plans often offer 
a range of assets and investment 
approaches. In 2021, only 9% of plans 
offered ten or fewer distinct investment 
options. 

As a result, the typical plan offers a fairly 
wide range of options to employees. 
These often included both actively 
managed and passively managed funds. 

The trade-offs of choice
At the same time, plan fiduciaries may 
consider the drawbacks to choice. 
Increasing the number of investment 
options can raise costs for the plan, 
while some participants may find a large 
number of choices overwhelming.

Fiduciaries balance positives and 
negatives, considering the characteristics 
and interests of the participants. 

The Importance of Choice
The number of investment options offered by the 
plan is a key decision for plan fiduciaries.

5 Vanguard (counting all target date funds as a single option).
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Focus on ESG
Many plan fiduciaries are considering adding 
investment options focusing on environmental, social, 
or governance (ESG) factors – an approach also known 
as sustainable or responsible investing. 

Under new Department of Labor regulations issued in 
November 2022, the Department reaffirmed the basic 
principle that a “fiduciary’s determination with respect 
to an investment or investment course of action must 
be based on factors that the fiduciary reasonable 
determines are relevant to a risk and return analysis, 
using appropriate investment horizons consistent 
with the plan’s investment objectives and taking into 
account the funding policy of the plan.”

Under these regulations, fiduciaries may 

� Consider any factors – including ESG factors – that 
are related to risk and return.

� Assign those factors a weight based on their 
assessment of their impact on risk and return.

Plan fiduciaries are not prohibited from choosing 
investment options that provide collateral benefits 
other than investment returns. However, plan 
fiduciaries may not pursue these added benefits if they 
mean accepting lower expected returns or higher risk.

Risk and return factors may 
include the economic effects 
of climate change and other 

environmental, social, or 
governance factors on the 
particular investment or 

investment course of action.”

U.S. Department of Labor regulations,  
26 U.S.C. §2550.404a-1(b)(4)
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Fiduciaries will want to pay particular attention to the 
plan’s default investment option, technically known as 
the “qualified default investment alternative” (QDIA). If a 
participant has not provided instructions on investment 
allocation, all of a participant’s contributions will be 
invested in this option.

Under Department of Labor regulations, the QDIA must 
fall into one of the following four categories:

1. Options that allocate among investments based on 
the participant’s age or retirement date, such as 
target date or lifecycle funds. 

2. Options that allocate among investments based on 
the characteristics of a group of employees, such as 
balanced funds.

3. Investment management services that allocate a 
participant’s contributions among existing plan 
options in a way that is tailored to that individual.

4. Capital preservation products designed to preserve 
principal and provide a reasonable rate of return, 
such as stable value funds. Note that these 
options can only be used for the first 120 days of 
participation. 

Plan fiduciaries apply the same standards to the 
selection of the QDIA as they do to selection of other 
investment options.

The Importance 
of the Default
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Focus on Target Date Funds
The most popular options in defined contribution plans 
are target date funds. According to EBRI, 87% of plans 
offer them, and 60% of participants invested in them. 
Vanguard reports that, in 2022, 67% of new contributions 
were directed into target date funds.

Target date funds offer the prospect of “one stop 
shopping” for participants who want a simple approach to 
investing their retirement assets. The asset allocation in 
these funds changes over time, gradually reducing the risk 
as participants approach retirement age.

Given the importance – and the complexity of these 
options – the Department of Labor has provided guidance 
for plan fiduciaries who are evaluating these products. 

Special consideration for target date plans include:

� Understanding the fund’s “glide path,” which is the 
way the fund’s asset allocation changes over time. 
Plan fiduciaries may ask how well these glide paths 
align with employees’ ages and likely retirement 
dates. Salary levels, turnover, contribution rates, 
and withdrawal patterns may also be relevant. For 
example, some target date funds may be more 
appropriate for participants who cash out of the plan 
shortly upon retirement, while others are a better 
fit for participants who remain in the plan, making 
periodic withdrawals throughout retirement. 

� Inquiring about whether a “bespoke” target date fund 
would be a better fit. Generally, target date strategies 
are structured as a “fund of funds,” meaning that it 
diversifies by investing in other funds. A customized 
fund may have the ability to incorporate other options 
in the plan at a lower cost. While these bespoke 
options are generally cost-effective only for larger 
plans, fiduciaries may wish to enquire whether they 
are a viable option for their plans.

� Developing an effective employee communication 
program. Target funds are complicated, with an 
investment profile that changes over time. Providing 
clear communications about these funds to 
participants can help increase their effectiveness in 
helping participants reach their retirement goals.
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Therefore, plan fiduciaries will want to pay 
close attention to costs of investment options – 
whether prospective or current. Suggestions for 
evaluating costs include:

Review costs periodically
As with all aspects of investments, plan 
fiduciaries should plan for ongoing 
monitoring of fees and other investment-
related costs, in addition to evaluating costs 
when options are first added to a defined 
contribution plan.

Many plan fiduciaries review costs on the 
same schedule as they review other aspects 
of the investment, often annually. But given 
the importance of costs, a specific focus on 
them may be appropriate.

Evaluate costs in context
It is very hard to evaluate costs in a vacuum; 
instead, investment costs may be best 
assessed in comparison to the costs of 
alternatives.

Therefore, to make a useful assessment 
of costs, plan fiduciaries often identify 
reasonable alternatives as point of 
comparison. Some of the characteristics that 
plan fiduciaries often consider are when 
identifying alternatives are:

� Investment vehicle used (mutual fund or 
collective trust fund)

� Asset class (stocks, bonds, U.S., 
international, stable value, etc.)

� Investment approach (passive/index, 
active management, quantitative, 
alternative approach)

� Availability to similar plans

Courts have rejected comparisons 
between investment options with different 
objectives and risk/return profiles, including 
comparisons between actively managed and 
passively managed funds.

Note that plan fiduciaries are not required 
to select only the lowest cost investment 
option. They may exercise their judgment to 
determine whether the costs of a particular 
option are justified by the value it offers to 
participants.

In other words, plan fiduciaries can seek 
value for cost. For example, an actively 
managed fund may have higher costs than 
a passively managed fund, but it can be an 
appropriate option for a defined contribution 
plan if it offers additional value in terms 
of tailored exposure to the market, risk 
management, or potential for return.

Keep a Close Eye on Costs
Costs – whether in the form of investment management 
fees or other investment-related costs – have a direct 
impact on the returns earned by participants. Simply put, 
every $1 paid in costs reduces returns by $1.
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Carefully consider share class selection
Most mutual funds make several different 
share classes – with differing levels of fees 
and expenses – available to investors. Not 
all of these share classes are available to all 
investors; for example, Class I “Institutional” 
shares may only be available to investors 
making significant investments in the funds.

Fiduciaries will want to consider share class 
selection when choosing a mutual fund as an 
investment option. In many cases, choosing 
the lowest cost share class is appropriate.

However, fiduciaries may wish to invest in 
a higher-cost share class if they conclude 
that the additional value offered by this 
share class outweighs the additional cost. 
For example, the higher fees paid to the 
fund may offset other costs incurred by 
plan participants, such as administrative 
expenses.

Share class structures change over time, so 
fiduciaries will want to periodically review 
share class selections to determine if 
changes are appropriate.

Nothing in ERISA requires every fiduciary to scour the market to find and offer 
the cheapest possible fund.”

U.S. Court of Appeals, Seventh Circuit, 2009, Hecker v. Deere Company
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Focus on Cryptocurrencies
Cryptocurrencies are among the hottest 
investments today – but are they appropriate 
investment options for defined contribution 
plans? 

In a recent compliance bulletin, the Department 
of Labor (DOL) cautioned plan fiduciaries 
to “exercise extreme care” before adding a 
cryptocurrency investment option to a defined 
contribution plan. The specific concerns that 
the DOL enumerates are:

� Investment risk. The DOL states that 
cryptocurrencies are “speculative and 
volatile investments” that pose a high risk 
of loss, noting that “extreme volatility can 
have a devastating impact on participants.”

� Difficulty of making informed decisions. 
The DOL notes that cryptocurrencies 
are extremely difficult to evaluate, 
even for expert investors. By selecting 
cryptocurrencies as an investment option 
in a defined contribution plan, the DOL 
argues that plan fiduciaries “effectively tell 

the plan’s participants that knowledgeable 
investment experts have approved the 
cryptocurrency option as a prudent 
option,” adding that “this can easily lead 
plan participants astray and cause losses.” 

� Operational difficulties. Cryptocurrencies 
are not held in trust or custodial accounts, 
which increases the risk of loss through 
theft or operational errors, and they are 
also difficult to value accurately. 

� Lack of regulation and bad actors. The 
DOL notes that the rules and regulations 
governing cryptocurrencies are evolving 
and that “some market participants may 
be operating outside of existing regulatory 
frameworks or not complying with them.”

The DOL’s compliance bulletin is quite 
controversial, with critics arguing that it is overly 
negative on cryptocurrencies and hampers the 
development of an innovative market.

Give the dynamic nature of the cryptocurrency 
markets, rules, regulation, and guidance are 
likely to evolve significantly over the coming 
years.




