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Supplemental Outline 
Relevant ESG Regulatory Developments 

I. Introduction 

This outline summarizes some of the recent regulatory developments in the United States regarding 
environmental, social and governance (“ESG”) investment practices and focuses focus on the U.S. State 
Securities and Exchange Commission (“SEC”), the U.S. Department of Labor (“DOL”) and the various 
states within the United States. 

II. ESG Enforcement and Examinations 

A. The ESG exam sweep in early 2021, the ESG Risk Alert by the Division of Examinations in 
April 2021, and extensive public comment by several SEC Commissioners, foretold 
heightened ESG enforcement activity: 

1. A settled action against an investment adviser for alleged materially misleading 
statements and omissions about the consideration of ESG principles in making 
investment decisions for certain mutual funds. The adviser neither admitted nor 
denied the allegations and agreed to pay a $1.5 million civil penalty. See Press 
Release, Securities and Exchange Commission, SEC Charges BNY Mellon 
Investment Adviser for Misstatements and Omissions Concerning ESG 
Considerations (May 23, 2022) 

2. A settled action against a robo-adviser who marketed itself as providing advisory 
services compliant with Shari’ah law but allegedly failed to adopt and implement 
necessary policies and procedures to ensure this objective was met.  The adviser 
neither admitted nor denied the allegations, agreed to pay a $300,000 penalty, 
and retained an independent compliance consultant. See Press Release, 
Securities and Exchange Commission, SEC Charges Robo-Adviser with Misleading 
Clients (Feb. 10, 2022) 

3. A settled action against an investment adviser for alleged failure to follow policies 
and procedures involving two mutual funds and one separately managed account 
strategy that were marketed as ESG investments. The adviser neither admitted 
nor denied the allegations and agreed to pay a $4 million penalty. See Press 
Release, Securities and Exchange Commission, SEC Charges Goldman Sachs 
Asset Management for Failing to Follow its Policies and Procedures Involving ESG 
Investments (Nov. 22, 2022). 

B. For 2023, the Division of Examinations again identified ESG as a “Significant Area of 
Focus.”  While the Division of Examinations will also continue to “assess whether ESG 
products are appropriately labeled,” new this year Exams noted that it will examine 

https://www.sec.gov/news/press-release/2022-86
https://www.sec.gov/news/press-release/2022-86
https://www.sec.gov/news/press-release/2022-86
https://www.sec.gov/news/press-release/2022-24
https://www.sec.gov/news/press-release/2022-24
https://www.sec.gov/news/press-release/2022-209
https://www.sec.gov/news/press-release/2022-209
https://www.sec.gov/news/press-release/2022-209


IAA ESG Panel 
Page 2 

Morgan, Lewis & Bockius LLP 

“whether recommendations of such products for retail investors are made in investors’ 
best interest.” See, Securities and Exchange Commission, Division of Examinations, 2023 
Examination Priorities (Feb. 7 2023) https://www.sec.gov/files/2023-exam-priorities.pdf  

III. ESG Rule Proposals and Rulemaking 

A. U.S. Securities and Exchange Commission 

1. The Enhancement and Standardization of Climate-Related Disclosures for 
Investors, SEC Rel. No. 33-11042 (March 21, 2022). 

a. These proposed rules would generally require public companies to 
include certain climate-related disclosures in their registration statements 
and periodic reports, including information about climate-related risks 
that are reasonably likely to have a material impact on their business, 
results of operations, or financial condition, and certain climate-related 
financial statement metrics in a note to their audited financial 
statements. 

b. The proposed rules would also require public companies to disclose their 
greenhouse gas emissions measured as Scope 1 (direct), Scope 2 
(purchased), and, if material Scope 3 (indirect, including suppliers and 
customers). 

2. Enhanced Disclosures by Certain Investment Advisers and Investment 
Companies about Environmental, Social, and Governance Investment Practices 
(“ESG Fund Disclosure Proposal”) SEC Rel. No. IC-34594 (May 25, 2022). 

a. These proposed amendments would impact how US mutual funds 
disclose their environmental and social governance (“ESG”) programs, 
with increasing levels of detail depending on the level of ESG 
consideration.   

(1) Funds that incorporate ESG considerations into their overall 
investment programs as one factor among many (i.e., 
“Integration Funds”) would have marginally increased disclosure 
obligations concerning how such factors are considered.  

(2) Funds that consider ESG factors as “significant or main” 
consideration (i.e., “ESG-Focused Funds”) and funds that seek to 
achieve a particular ESG impact (“Impact Funds”) would be 
subject to more granular disclosure obligations about their ESG 
considerations, including completing a standardized ESG 
disclosure in tabular format.   

b. The proposal generally would require ESG-Focused Funds that consider 
environmental factors in their investment strategies to disclose additional 
information regarding the GHG emissions associated with their 
investments. These funds would be required to disclose the carbon 
footprint and the weighted average carbon intensity of their portfolio.  

c. The proposal also included parallel disclosure for investment advisers 
that would be included in Form ADV. 

https://www.sec.gov/files/2023-exam-priorities.pdf
https://www.sec.gov/rules/proposed/2022/33-11042.pdf
https://www.sec.gov/rules/proposed/2022/ia-6034.pdf
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3. Investment Company Names, SEC Rel. No. IC-34593 (May 25, 2022) 

a. Although not exclusively relating to ESG, in a separate rulemaking 
proposal, the SEC also proposed to amend rules under the Investment 
Company Act of 1940, as amended to prohibit Integration Funds (as 
defined in the proposed rule) from using ESG-related terms in their 
names. 

B. U.S. Department of Labor (“DOL”) -- Prudence and Loyalty in Selecting Plan Investments 
and Exercising Shareholder Rights (the “DOL ESG Rule”), RIN 1210-AC03, DOL (Nov. 22, 
2022). 

1. The DOL ESG Rule was aimed at mitigating uncertainty among retirement plan 
fiduciaries as to whether they could consider ESG factors when making 
investments or selecting investment options for a menu of retirement funds. 

2. The DOL ESG Rule clarified that ERISA-regulated fiduciaries may consider ESG 
factors that are relevant to an investment’s expected risk return and other 
financial factors. While the DOL ESG Rule seems to support ESG investing in 
certain circumstances, when considered against the proposed version of the rule 
published by the DOL in October 2021 (the Proposed Rule), it deemphasizes ESG 
factors specifically and instead provides a more principles-based gloss on 
appropriate fiduciary decision making processes in general. Notably, the Final 
Rule does not suggest or require that ERISA fiduciaries must consider ESG 
factors in investment decision making. 

3. The DOL ESG Rule is the latest chapter in decades of back-and-forth regulatory 
actions regarding how plan fiduciaries can consider ESG factors in selecting 
investments, and while one goal of the DOL was to adopt a durable rule, it 
remains to be seen whether future administrations will seek to revisit its terms. 

IV. State Law Developments 

A. The various states in the United States have adopted or proposed several pieces of 
legislation either seeking to limit or support the consideration of ESG factors in making 
investment decisions, especially relating to the use and investment of state funds. (See 
attached map) 

B. Just since the start of the 2023 legislative session and as of February 13, 2023, twenty-
six states have proposed new ESG investing-related bills.  

1. Many of these states have proposed multiple forms of ESG investing bills—one 
state has nineteen different versions of proposed ESG bills that would restrict 
ESG investing with state assets, and another has four different versions of 
proposed bills that would restrict ESG investing and one proposed bill that would 
encourage ESG investing.  

2. Only fourteen states have not proposed or adopted some form of ESG investing 
legislation. 

C. State “anti-ESG” legislation generally falls into five broad categories: 

https://www.sec.gov/rules/proposed/2022/ic-34593.pdf
https://www.federalregister.gov/documents/2022/12/01/2022-25783/prudence-and-loyalty-in-selecting-plan-investments-and-exercising-shareholder-rights
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1. No-Boycott Legislation:  This legislation requires a state entity to identify and list 
companies who “boycott” certain industries (e.g., energy companies) and forbids 
certain state entities from investing in securities of listed companies.  In addition, 
contracts with state entities are required to include a verification from the 
contractor that it does not “boycott” the protected industry; 

2. Prohibition on ESG Discrimination:  This legislation includes a prohibition on 
“discriminating” against individuals or companies based on an ESG score or other 
values-based scoring and can focus on procurement (prohibiting discrimination 
against vendors); sales (prohibiting discrimination against customers); or more 
generally prevent discrimination based on ESG factors. 

3. Prohibition on ESG Consideration:  This legislation seeks to prevent fiduciaries of 
the state from making investments based on non-pecuniary factors. 

D. Some states have adopted or proposed legislation that would promote the consideration 
of ESG factors or, simply prohibit investments in certain controversial sectors (e.g., 
firearms).  

E. In addition to legislative developments, several state attorneys general have initiated 
investigations into third-party asset manager initiatives (e.g., Climate Action 100+) and 
proxy voting advisers citing anti-trust concerns relating to ESG. 

  



IAA ESG Panel 
Page 5 

Morgan, Lewis & Bockius LLP 

 


