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• Thoreau Bartmann, Co-Chief Counsel, SEC Division of Investment Management
• Mark Perlow, Partner, Dechert LLP
• Danielle Nicholson Smith, Vice President and Managing Legal Counsel – U.S. 

Communications and Digital Services, T. Rowe Price
• Sanjay Lamba, Associate General Counsel, Investment Adviser Association (MODERATOR)

Marketing Rule Lessons Learned
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Marketing Rule 206(4)-2 

Advisers Act 
Rule 206(4)-1

General 
Prohibitions

Testimonials & 
Endorsements

Third-Party 
Ratings Performance Definitions 

(Advertisement)
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• SEC Staff Statements
ü Examination Priority 
ü SEC Staff FAQ on Net Performance

• Use of Social Media
• Substantiation of Material Statements of Fact
• Specific Recommendations

Agenda
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SEC Examination Focus Areas
Published Priorities:
ü Adopted and implemented written policies and 

procedures that are reasonably designed to 
prevent violations by the advisers and their 
supervised persons of the Marketing Rule

ü Reasonable basis for believing adviser will be able 
to substantiate material statements of fact

ü Performance advertising

ü Testimonials, endorsements and third-party 
ratings. 

Risk Alert Highlighted:
ü For policies and procedures to be effective, they 

should include objective and testable means that 
could include, but are not limited to, “conducting an 
internal pre-review and approval of Advertisements, 
reviewing a sample of Advertisements based on risk, 
or pre-approving templates.”

ü Ability to Substantiate Material Statements of Fact

ü Performance Advertising

ü Books and Records
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SEC Staff FAQ
Gross and Net Performance

Q. When an adviser displays the gross 
performance of one investment (e.g., 
a case study) or a group of 
investments from a private fund, must 
the adviser show the net 
performance of the single investment 
and the group of investments?

A. Yes…. staff believes… example of 
extracted performance….

Does the FAQ apply:

§ Only to private funds?

§ To tables that show all individual 
holdings?

What about attribution numbers?  
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Use of Social Media
§ Third-party content depends on adviser’s adoption or entanglement

NOT treated as adviser’s Advertisement:

v Merely permitting the “endorse” feature, “likes” or “shares” on an adviser’s social 
media page (e.g., LinkedIn).

v Editing or removing third-party content based on pre-established, objective criteria 
that do not favor or disfavor the adviser (e.g., removal of third-party content that 
makes false or materially inaccurate statements, contains confidential information, or 
includes profanity or similar inappropriate content).

§ Hyperlinking required disclosures—consider the general prohibitions! (prominence / fair and 
balanced)

§ Use of social media by firm employees in personal capacity (importance of adviser oversight and 
supervision)
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Substantiate Material Statements of Fact
General Prohibition: Material statement of fact that the adviser 
does not have a reasonable basis for believing it will be able to substantiate 
upon demand by SEC examiners.

§ Fact (i.e., verifiable) vs. Opinion 

§ Reasonable basis (e.g., making record contemporaneously with 
advertisement)

v If unable to substantiate upon demand examination staff will “presume 
that the adviser did not have a reasonable basis for its belief.”
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References to Specific Advice

General Prohibition: Reference specific investment advice provided 
by the adviser where such investment advice is not presented in a manner 
that is fair and balanced.

§ Whether the fair and balanced standard is met will depend on several 
factors, including the sophistication level of investor

§ Requires providing “sufficient information and context to evaluate the merits” 
of the specific ad advice.
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