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Identifying and Managing Conflicts of Interest 



“Under its duty of loyalty, an investment adviser 
must eliminate or make full and fair disclosure of 
all conflicts of interest which might incline an 
investment adviser— consciously or 
unconsciously—to render advice which is not 
disinterested such that a client can provide 
informed consent to the conflict.” 
– U.S. Securities and Exchange Commission

Overview



• Employee vs. client (personal investments, 
personal trading, outside business activities, gifts 
and entertainment). 

• Client vs. client (allocation of investment 
opportunities, allocation of fees, preferential 
treatment). 

• Firm vs. client (valuation, fee calculations, 
brokerage relationships, selection of service 
providers and affiliate arrangements). 

What are some of the perennial conflicts
that arise for an investment adviser?



The SEC frequently points to undisclosed conflicts in enforcement 
cases. For example, recent enforcement actions have included: 

• A continuation of cases related to share class selection and cash 
sweep arrangements. 

• Personal conflicts of a portfolio manager related to a portfolio 
company in which he invested client assets. 

• Conflicts related to inter-fund loans among venture capital funds. 
• Conflicts of interest regarding ownership by an adviser’s personnel 

of sponsors of SPACs into which the firm advised clients to invest. 

What conflicts have the SEC and the staff 
highlighted recently? 



The staff recently identified the following steps in the retail context: 
• Define conflicts in a manner that is relevant to the firm’s business. 
• Define conflicts in a manner that includes conflicts that arise across the scope of 

advice or recommendations associated with the client relationship. 
• Establish a process to identify the types of conflicts that the firm and its financial 

professionals may have and how such conflicts might impact advice or 
recommendations. 

• Provide for ongoing and regular periodic process to identify conflicts associated 
with the firm’s business. 

• Establish, and publish internally or otherwise communicate, training programs 
regarding conflicts of interest and how to identify such conflicts of interest. 

• Define employees’ roles and responsibilities with respect to identifying conflicts 
of interest and bringing any conflicts to management’s attention. 

How do you identify and keep track of your conflicts?



• The need to understand your firm’s ownership structure/affiliated 
entities (e.g., wealth management, asset management, brokerage, etc.), 
use of affiliated service providers (e.g., custody administration, F/X, 
recordkeeping, etc.), and product offerings/lines of business (e.g., SMA, 
private funds, ETF’s, common or collective funds, mutual funds), and use 
of proprietary funds. 

• Compliance having a seat at the table and effective line of sight.

• The firm having proper oversight/committee structure that deals with 
conflicts. 

• Getting the relevant information from the business side in a timely 
manner. 

What are the practical challenges to identifying conflicts?



• The use of conflicts inventory in performing ongoing monitoring. 

• The use of employee questionnaires, conflicts of interest matrix, annual 
assessment/review. 

How do you ensure this is a rigorous process?



• The SEC has said that an investment adviser must fully and 
fairly disclose a conflict of interest to a client such that the 
client can provide informed consent.  

• If the client cannot provide informed consent because, for 
example, the conflict is of a nature and extent that it would be 
difficult for the adviser to provide full and fair disclosure, and 
the investment adviser cannot mitigate the conflict such that 
full and fair disclosure and informed consent are possible, the 
staff believes that the adviser should eliminate the conflict.

Now that you’ve identified conflicts, 
what does the SEC expect you to do about them?



• The best compliance protocols and cadence of reviews may not 
identify all conflicts. Employees play an important role where 
they understand and are sensitive to conflicts of interest –
personal as well as business changes – and escalate 
appropriately. 

• The SEC staff believes that firms should establish a “culture of 
compliance.”

“As applied to conflicts of interest, creating an environment where 
conflicts are taken seriously, and financial professionals feel 
empowered and encouraged to take an active role in identifying 
conflicts so that they may be adequately addressed may significantly 
decrease the likelihood of a violation.”

What role should training play?



QUESTIONS 


