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Breakout Session: Identifying and Managing Conflicts of Interest 

The SEC continues to focus on conflicts of interest in its oversight of investment advisers.  This focus 
extends across advice to retail, institutional and private fund clients.  The EXAMS Division’s recent 
priorities for 2023 highlight that examinations will focus on various aspects of how advisers manage 
conflicts, including how they identify and review conflicts, maintain related policies and procedures, 
and obtain informed consent from clients.  Learn about how to identify and disclose conflicts and the 
implications for your disclosures of recent SEC staff statements. 

• Lee Faria, Vice President and Chief Compliance Officer, Columbia Management Investment 
Advisers, LLC 

• Steve Farmer, Chief Compliance Officer, Confluence Investment Management, LLC 

• Marshall Sprung, Managing Director and Global Head of Compliance, Blackstone Inc. 

• David Bartels, Partner, Dechert LLP, MODERATOR 

 

I. Conflicts of Interest, the Big Picture 

o What are some of the perennial conflicts that arise for an investment adviser? 

§ Conflicts can also be thought of as falling into a few broad categories: 

• Employee vs. client (personal investments, personal trading, outside 
business activities, gifts and entertainment). 

• Client vs. client (allocations of investment opportunities, allocation of 
fees, preferential treatment). 

o In its 2019 Interpretation, the SEC addressed allocation 
conflicts, stating that, “[a]n adviser need not have pro rata 
allocation policies or any particular method of allocation, but, as 
with other conflicts and material facts, the adviser’s allocation 
practices must not prevent it from providing advice that is in the 
best interest of its clients.”1   

• Firm vs. client (valuation, fee calculations, brokerage relationships, 
selection of service providers and affiliate arrangements).  

o What conflicts have the SEC and the staff highlighted recently?   

 
1 See, Commission Interpretation Regarding Standard of Conduct for Investment Advisers, SEC Rel. No. IA-5248 
(July 12, 2019) (“Interpretation on Standard of Conduct for Investment Advisers”), available at 
https://www.sec.gov/rules/interp/2019/ia-5248.pdf.  



 

 

§ Over the years, the SEC and its staff have identified a variety of conflicts that 
advisers should consider where relevant to their business models.  The recent 
SEC staff bulletin on conflicts of interest includes a long list in the context of 
retail relationships, including:2 

• Conflicts related to “compensation, revenue or other benefits (financial 
or otherwise) to the firm or its affiliates,… engagement fees, 
commissions, markups,… or payments from third parties whether or not 
related to sales or distribution.” 

• Conflicts related to “compensation, revenue or other benefits (financial 
or otherwise) to financial professionals from their firm or its affiliates.” 

• Conflicts related to “gifts, entertainment, meals, travel, and related 
benefits.” 

• Conflicts related to “sales or offer of proprietary products or services, or 
products or services of affiliates.” 

§ The SEC also frequently points to undisclosed conflicts in enforcement cases.  
For example, recent enforcement actions have included: 

• A continuation of cases related to share class selection and cash sweep 
arrangements. 

• Personal conflicts of a portfolio manager related to a portfolio company 
in which he invested client assets.3 

• Conflicts related to inter-fund loans among venture capital funds.4 

• Conflicts of interest regarding ownership by an adviser’s personnel of 
sponsors of SPACs into which the firm advised clients to invest.5  

II. Identifying conflicts 

o In the recent SEC staff bulletin, the first question they posed was “do all… investment 
advisers have conflicts of interest?”  Their answer was “yes.”  Starting with that premise, 
the question is how do you identify and keep track of your conflicts? 

§ The staff recently identified the following steps in the retail context:  

• Define conflicts in a manner that is relevant to the firm’s business, 
including conflicts of the firm, its financial professionals and any 

 
2 See, Staff Bulletin: Standards of Conduct for Broker-Dealers and Investment Advisers Conflicts of Interest (2022), 
available at,  https://www.sec.gov/tm/iabd-staff-bulletin-conflicts-interest (“Staff Bulletin on Conflicts”). 
3 See, In the Matter of Randy Robertson, Investment Advisers Act Release No. 6211 (Jan. 5, 2023), available at 
https://www.sec.gov/litigation/admin/2023/ia-6211.pdf.  
4 See, In the Matter of Sparklabs, et. al, Investment Advisers Act Release No. 6121 (Sept. 12, 2022), available at 
https://www.sec.gov/litigation/admin/2022/ia-6121.pdf.  
5 See, SEC Announces Enforcement Results for FY22 (Nov. 15, 2022), available at https://www.sec.gov/news/press-
release/2022-206.  



 

 

affiliates (who may have their own independent conflicts in addition to 
those shared with the firm), and in a way that enables appropriate 
personnel, including compliance professionals, to understand and 
identify conflicts of interest. 

• Define conflicts in a manner that includes conflicts that arise across the 
scope of advice or recommendations associated with the client 
relationship. 

o For example, are there conflicts associated with account 
recommendations; allocation of investments among accounts; 
allocation of investment opportunities among retail investors, 
such as initial public offering allocations; or cash management 
services? 

• Establish a process to identify the types of conflicts that the firm and its 
financial professionals may face and how such conflicts might impact 
advice or recommendations. 

• Provide for an ongoing and regular, periodic process to identify conflicts 
associated with the firm’s business. 

o For example, update based on changes in the firm’s business or 
organizational structure, changes in compensation structures, 
and introduction of new products or services.  

• Establish, and publish internally or otherwise communicate, training 
programs regarding conflicts of interest and how to identify such 
conflicts of interest. 

• Define employees’ roles and responsibilities with respect to identifying 
conflicts of interest and bringing any conflicts to management’s 
attention.6 

§ What are the practical challenges to identifying conflicts (e.g., they’re a moving 
target)?  

• The need to understand your firm’s ownership structure/affiliated 
entities (e.g., wealth management, asset management, brokerage, etc.), 
use of affiliated service providers (e.g., custody, administration, F/X, 
recordkeeping, etc.), and product offerings/lines of business (e.g., SMA, 
private funds, ETF’s, common or collective funds, mutual funds), and 
use of proprietary funds.  

• Compliance having a seat at the table and effective line of sight.  

• The firm having proper oversight/committee structure that deals with 
conflicts.  

 
6 Staff Bulletin on Conflicts.  



 

 

• Getting the relevant information from the business side in a timely 
manner. 

§ Has your thinking on this evolved in recent years?  How do you ensure this is a 
rigorous process? 

• The use of conflicts inventory in performing ongoing monitoring.  

• The use of employee questionnaires, conflicts of interest matrix, annual 
assessment/review. 

§ What tools to do you use, and how do they scale with the business? 

§ Once you’ve identified conflicts, how do you track them?   

§ How do you ensure that the conflicts you’re tracking get attention at the right 
times, whether that’s tied to an event (like a transaction or new contract) or to 
the calendar? 

III. Managing and monitoring conflicts 

o Now that you’ve identified conflicts, what does the SEC expect you to do about them? 

§ Mitigation vs. Elimination vs. Disclosure and Consent, and combinations of these  

• The SEC has said that an investment adviser must fully and fairly 
disclose a conflict of interest to a client such that the client can provide 
informed consent.  If the client cannot provide informed consent 
because, for example, the conflict is of a nature and extent that it would 
be difficult for the adviser to provide full and fair disclosure, and the 
investment adviser cannot mitigate the conflict such that full and fair 
disclosure and informed consent are possible, the staff believes that the 
adviser should eliminate the conflict.7 

• The SEC has also stated that, where a conflict actually exists, it would be 
inadequate for an adviser to disclose that it “may” have a particular 
conflict, without more, and stated that it would be inadequate for an 
adviser to disclose that it “has ‘other clients” without describing how 
the adviser will manage conflicts between clients if or when they 
arise.”8  

o There is a lot of judgment in addressing conflicts.  For example, does the conflict rise to 
the level of ADV disclosure?  Should you take the conflict to an advisory committee or 
independent representative, where relevant? 

§ How have you made these decisions?  Are there any rules of thumb that you 
apply? 

 
7 Interpretation on Standard of Conduct for Investment Advisers. 
8 Interpretation on Standard of Conduct for Investment Advisers. 



 

 

§ Let’s take a specific example – allocation of fees and expenses.  When do you 
follow ordinary procedures based on an LPA or contract and when do you 
escalate?  

o What frameworks should an adviser have in place to address conflicts? 

§ For example, conflicts resolution process, pre-resolution review, post-resolution 
review, third-party (law firm, auditor, or consultant) review, regular but long-
term (annual, bi-annual, etc.) review of effectiveness of policies for particular 
conflicts. 

o What role should training play?  How do you avoid training fatigue and make sure the 
message is getting through to the right teams? 

§ The best compliance protocols and cadence of reviews may not identify all 
conflicts.  Employees play an important role where they understand and are 
sensitive to conflicts of interest – personal as well as business changes – and 
escalate appropriately.  

§ The SEC staff believes that advisers “should establish a ‘culture of compliance.’ 
As applied to conflicts of interest, creating an environment where conflicts are 
taken seriously, and financial professionals feel empowered and encouraged to 
take an active role in identifying conflicts so that they may be adequately 
addressed may significantly decrease the likelihood of a violation.”9 

 

 
9 Staff Bulletin on Conflicts.  


