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Investment advisers act as fiduciaries and owe duties of care and loyalty to clients.  These duties 
are based on a recognition that an adviser has a special relationship of trust and confidence with 
clients. When an adviser deals with retirement clients, such as plan fiduciaries or participants in 
plans governed by the Employee Retirement Income Security Act of 1974, as amended 
(“ERISA”), the relationship is also subject to an overlay of additional responsibilities, which 
bring the potential for personal liability for losses caused by a breach of ERISA duties, and the 
potential for excise tax liability for violations of prohibited transactions outlined in ERISA and in 
the Internal Revenue Code of 1986, as amended (the “Code”).  When an adviser deals with IRA 
owners as clients, ERISA’s fiduciary responsibility provisions do not apply, but the prohibited 
transaction and excise tax provisions of the Code do.   

Over the past decade, the Department of Labor (“DOL”) has paid increasing attention to adviser 
interactions with persons who are considering “rolling over” their accounts from an ERISA plan 
to an IRA, or from one type of IRA to another.  This outline addresses: 

• the current DOL regulation defining when a person is a fiduciary under ERISA and the 
Code by reason of providing investment advice to a retirement plan; 

• recent guidance issued by the DOL further interpreting the current regulation; 
• two recent court decisions in cases challenging DOL’s recent interpretation of this rule; 

and  
• the conditions of DOL’s Prohibited Transaction Class Exemption 2020-02 (“PTE 2020-

02”)2  
 

I. ERISA Definition of Fiduciary Investment Advice 

Existing DOL regulations include a “five-part test” under which a person is an “investment 
advice” fiduciary if he/she: 

1. Renders advice to a plan as to the value of securities or other property, or makes 
recommendations as to the advisability of investing in, purchasing, or selling securities or 
other property;  

2. On a regular basis; 
3. Pursuant to a mutual understanding;  

                                                           
1 Many thanks to my colleague Jake Eigner, Groom Law Group, for his help in the preparation of this outline. 
2 Prohibited Transaction Exemption 2020-02, Improving Investment Advice for Workers & Retirees, 85 Fed Reg 
82798 (Dec. 18, 2020). 



4. That such advice will be a primary basis for investment decisions; and that 
5. The advice will be individualized to the needs of the plan.3  

The definition of an investment advice fiduciary is critical because the ERISA duties apply to 
fiduciaries and the prohibited transaction provisions of ERISA and the Code apply to fiduciary 
conduct.  Thus, any changes to the five-part test can have enormous impact.   

Since 2005, DOL’s interpretation of the five-part test as it related to IRA rollover advice was 
contained in Advisory Opinion No. 2005-23A (the “Deseret Opinion”).4  In the Deseret Opinion, 
DOL opined that a recommendation to a plan participant to take a rollover distribution is not a 
fiduciary act if undertaken by a person without an existing fiduciary relationship to the plan.  In 
the preamble to PTE 2020-02, the DOL confirmed that the Deseret Opinion no longer reflects its 
views regarding fiduciary status in the context of rollover recommendations.  Rather, as of 2020, 
the DOL now believes that a recommendation to roll assets out of an ERISA plan is likely advice 
with respect to moneys or other property of a plan.  Since each prong of the five-part test would 
need to be satisfied, the DOL acknowledged in the preamble that not every rollover 
recommendation will necessarily constitute fiduciary investment advice. 

DOL expanded on this discussion when it issued a set of Frequently Asked Questions (“FAQs”) 
related to the exemption in April, 2021.5  In the preamble to PTE 2020-02 and the 2021 FAQs 
DOL adopted a much more expansive interpretation of the five-part test than it had in the past.  
For example, the preamble and FAQs affirm DOL’s position that a recommendation to roll over 
from an ERISA plan or IRA may be considered fiduciary investment advice if the five-part test is 
met.   

FAQ 7 provides as follows: 

Q7. When is advice to roll over assets from an employee benefit plan to an IRA 
considered to be a on a “regular basis”? 
 
A single, discrete instance of advice to roll over assets from an employee benefit plan to 
an IRA would not meet the regular basis prong of the 1975 test. However, advice to roll 
over plan assets can also occur as part of an ongoing relationship or as the beginning of 
an intended future ongoing relationship that an individual has with an investment advice 
provider. When the investment advice provider has been giving advice to the individual 
about investing in, purchasing, or selling securities or other financial instruments through 
tax-advantaged retirement vehicles subject to ERISA or the Code, the advice to roll assets 
out of the employee benefit plan is part of an ongoing advice relationship that satisfies 
the regular basis prong. Similarly, when the investment advice provider has not 
previously provided advice but expects to regularly make investment recommendations 
regarding the IRA as part of an ongoing relationship, the advice to roll assets out of an 

                                                           
3 29 CFR §2510.3-21(c). 
4 DOL Adv.Op. 2005-23A (Dec. 7, 2005) (withdrawn as of Jun. 29, 2020). 
5 New Fiduciary Advice Exemption: PTE 2020-02 Improving Investment Advice for Workers & Retirees Frequently 
Asked Questions (https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/faqs/new-fiduciary-
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https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/faqs/new-fiduciary-advice-exemption


employee benefit plan into an IRA would be the start of an advice relationship that 
satisfies the regular basis requirement. The 1975 test extends to the entire advice 
relationship and does not exclude the first instance of advice, such as a recommendation 
to roll plan assets to an IRA, in an ongoing advice relationship.6 
 

Importantly, the FAQ states that an initial recommendation without a prior relationship can 
satisfy the regular basis prong and therefore be considered fiduciary investment advice under the 
five-part test. 

FAQ 15 of the DOL’s 2021 FAQs discusses the factors that should be considered in determining 
whether a rollover from an ERISA plan to an IRA may be in the interest of the retirement 
investor.  These include: 

• The retirement investor’s alternatives to a rollover, including leaving the money in his or 
her current employer’s plan, if permitted, and selecting different investment options. 

• The fees and expenses associated with both the plan and the IRA.  FAQ 15 provides that 
the analysis should include consideration of factors such as the long-term impact of any 
increased costs; why the rollover is appropriate notwithstanding any additional costs; and 
the impact of economically significant investment features such as surrender schedules 
and index annuity cap and participation rates. 

• Whether the employer pays for some or all of the plan’s administrative expenses. 
• The different levels of services and investments available under the plan and the IRA.  

DOL states the investment professional should consider all of the investments in the 
plan’s line-up, and not solely the investments held in the retirement investor’s plan 
account. 

• DOL opined that an investment professional should make a “diligent and prudent effort” 
to obtain information (e.g., the plan’s annual fee disclosure) regarding the retirement 
investor’s existing plan by requesting it from the retirement investor and describing the 
significance of the information in doing so.  If the information is not available, DOL 
states the investment professional can make assumptions of expenses, asset values, risk, 
and returns based on publicly available information (e.g., the most recent Form 5500 or 
reliable benchmarks on typical fees and expenses for the type and size of plan at issue), 
and explain the limitations of the assumptions to the retirement investor. 

Two legal challenges to the DOL’s interpretation of the five-part test were filed in 2022.7  The 
court in American Securities Association recently rendered a decision on both parties’ motions to 
dismiss.  In addition, a court also interpreted the five-part test in a case unrelated to PTE 2020-

                                                           
6 Id. (emphasis supplied). 
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02.8  These decisions both focused on the “regular basis” prong of the ERISA investment advice 
regulation.  Each of the decisions are discussed below. 

II. Court Decisions Interpreting the “Regular Basis” Prong of DOL’s Investment 
Advice Regulation 
 

A.  Carfora Decision 

A September 2022 decision dismissed with prejudice a complaint asserting a series of allegations 
brought by former plan participants who moved plan moneys to IRAs (“Plaintiffs”) with 
defendants Teachers Insurance and Annuity Association of America and TIAA-CREF Individual 
& Institutional Services, LLC (collectively, the “Provider”).  Plaintiffs alleged that the Providers 
acted as fiduciaries when recommending that participants in defined contribution plans take 
rollover distributions to IRA-based managed account programs.  In the decision, the court 
analyzed what it called the DOL’s “shifting perspective” on defining investment advice 
fiduciaries under section 3(21)(A)(ii) of ERISA, including DOL’s withdrawal of its 
2005 Deseret advisory opinion. 

The court focused on whether rollover recommendations may satisfy the “regular basis” prong of 
the five-part test and concluded that “two or three interactions are clearly insufficient” and that 
the Provider’s sales process, including the initial phone call, meeting, and then the 
recommendation to roll over did not amount to a regular basis of advice. 

Second, the court concluded that the “regular basis” prong must be satisfied in the context of 
recommendations delivered at the plan-level, as contrasted with a combined series of one-time 
recommendations to multiple participants in the same plan.   Here, the court rejected the 
Plaintiffs’ theory that the Provider’s interactions with multiple participants in the same plan 
could be aggregated to satisfy the ongoing basis prong, concluding that at most there was an 
understanding between individual participants and Provider and that those separate 
recommendations to specific individuals does not rise to the level of an agreement between 
Provider and a plan as a whole. 

Third, the Court analyzed whether rollover recommendations can satisfy the “regular” basis 
prong of the 1975 Test.  The court noted that DOL had adopted varying positions on whether 
rollover recommendations can satisfy the regular basis prong.  In the 2005 Deseret advisory 
opinion and in a 2015 regulation preamble, DOL suggested that they cannot.  However, in a later 
2020 preamble, DOL indicated that they may.  Ultimately, the court analyzed the text of the five-
part and the statute and concluded that under a “plain reading” of the investment advice 
regulations, “rollover recommendations do not constitute advice ‘on a regular basis’ because 
they are ‘one-time’ recommendations.”  In support of its conclusion, the court noted that the 
plain meaning of “regular” “runs counter to advisement related to a one- time decision, even if 
this decision is a consequential one.” 
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Fourth, the court rejected arguments that actions taken after a rollover occurs could make an 
entity a fiduciary to the plan from which the assets transferred.  In reaching this conclusion, the 
court found that the five-part test: 

“was promulgated in reference to Section 1002(21)(A)(ii), which says that a ‘person is a 
fiduciary with respect to a plan to the extent . . . he renders investment advice . . . with respect to 
any moneys or other property of such plan.’ Plaintiffs do not offer an explanation as to why 
assets, having left the plan, are still ‘moneys or property of such plan’ as relevant to the regular 
basis inquiry, and the Court reads this statutory text as inconsistent with such argument.” 

After making these observations, the court concluded that the Provider’s rollover 
recommendation activities did not give rise to investment advice fiduciary status under ERISA. 

B.   ASA Decision 

In February 2023, a different District Court vacated the policy underlying the guidance issued in 
FAQ 7 while upholding FAQ 15 of the 2021 FAQs (both discussed above).   

The court in the ASA case held the DOL’s new interpretation of the regular basis prong, 
described in FAQ 7, was arbitrary and capricious because it contradicted the plain language of 
the DOL’s fiduciary investment advice regulation. The court also determined that FAQ 7 
constituted an unreasonable interpretation of ERISA’s statutory text. Relying in part on the 
analysis of the Carfora decision, the court noted that ERISA’s statutory text and the regulation 
define fiduciary investment advice as advice given “to a particular plan.” The Court reasoned 
that in the context of a rollover, any investment advice that may be given after the rollover 
occurs is “inherently divorced from the ERISA-governed plan” and not captured within the 
analysis of whether the regular basis prong of the five-part test has been met with respect to the 
plan. Because the DOL’s interpretation described in FAQ 7 would combine advice given to the 
plan with advice given post-rollover, the Court held that FAQ 7 was unreasonable, and, as a 
result, vacated the policy underlying FAQ 7. In this respect, the Court noted that its decision to 
vacate the “policy” underlying FAQ 7 would extend to the corresponding discussion in the 
preamble to PTE 2020-02, in addition to FAQ 7 itself. 
  
Separately, the Court upheld FAQ 15 as containing a permissible interpretation of PTE 2020-02. 
The Court reasoned that PTE 2020-02 requires a financial institution, when making a 
recommendation to rollover, to document the reasons it found the recommendation to be in the 
best interest of the retirement investor. While FAQ 15 specifies factors to document, the Court 
did not find any of the specified factors to be outside the scope of PTE 2020-02 or to impose new 
requirements. Indeed, the Court held that documenting the factors would be consistent with the 
impartial conduct standards of PTE 2020-02. 

The ASA court vacated the policy referenced in FAQ 7 and remanded it to the DOL for further 
proceedings consistent with the court’s opinion.  Given the recentness of the ASA decision, firms 
relying on PTE 2020-02 are still evaluating whether and how the decision may impact their 
approach.  In the meantime, DOL is expected to propose an amendment to the current investment 
advice definition regulation at some point, although the timing remains unclear. 



C.   DOL Likely Action on Fiduciary Investment Advice Definition 

In the fall of 2022, DOL added to its regulatory agenda a plan to propose a new definition of 
fiduciary investment advice, stating that it intended to amend the existing regulation to, “take 
into account practices of investment advisers, and the expectations of plan officials and 
participants, and IRA owners who receive investment advice, as well as developments in the 
investment marketplace, including in the ways advisers are compensated that can subject 
advisers to harmful conflicts of interest.  In conjunction with this rulemaking, EBSA also will 
evaluate available prohibited transaction class exemptions and propose amendment or new 
exemptions to ensure consistent protection of employee benefit plan and IRA investors.”9  

Currently, many firms are relying on PTE 2020-02 to exempt compensation that may otherwise 
be prohibited under ERISA in connection with rollover and other recommendations made to 
ERISA plans and participants and to IRA holders.  An outline of the exemption is provided, 
below. 

III. PTE 2020-02 

Broadly speaking, PTE 2020-02 allows financial institutions and financial professionals to give 
fiduciary investment advice to ERISA plans, ERISA plan participants, and IRAs and to receive 
otherwise prohibited compensation resulting from that advice if certain conditions are 
satisfied.  Further, the exemption permits a fiduciary to engage in riskless principal transactions 
and certain other principal transactions as described below.  Unlike other existing statutory and 
administrative exemptions that only apply to particular transactions or investment products, PTE 
2020-02 might be viewed as a “one stop shop” for providers of many types of fiduciary 
investment advice.  

A. Covered Transactions and Relief Provided 

PTE 2020-02 provides relief from the restrictions of ERISA sections 406(a)(1)(A),(D), and 
406(b) and Code sections 4975(c)(1)(A),(D), (E), and (F) for the receipt of prohibited 
compensation in connection with the provision of non-discretionary investment advice.  By 
providing this relief, PTE 2020-02 exempts prohibited transactions that arise from the payment 
of otherwise prohibited compensation in connection with the recommendation of any security or 
investment product, and fiduciary rollover recommendations, as well as recommendations of 
investment managers and investment advice providers.  For example, PTE 2020-02 covers 
recommendations of a financial institution’s proprietary investment products or investment 
products that generate payments from third parties.  Finally, in addition to recommendations to 
engage in agency transactions, PTE 2020-02 covers recommendations to engage in riskless 
principal transactions and principal transactions involving certain types of covered securities. 

B. Covered Recipients of Advice 

                                                           
9 EBSA Regulatory Agenda (https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202210&RIN=1210-
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PTE 2020-02 applies to investment advice given to “Retirement Investors,” which include (i) a 
participant or beneficiary of a plan subject to Title I of ERISA, or a plan described in section 
4975(e)(1)(A) of the Code but not subject to Title I of ERISA (in either case, a “Plan”) with 
authority to direct the investment of assets in his or her Plan account or to take a distribution, (ii) 
the beneficial owner of an IRA acting on behalf of the IRA, and (iii) a fiduciary with respect to a 
Plan or IRA (no matter the size of the Plan).  Despite the use of the term “Retirement Investor,” 
the DOL confirms in PTE 2020-02’s preamble that advice to fiduciaries, participants, and 
beneficiaries with respect to ERISA welfare plans with an investment component is covered. 

C. Covered Providers of Advice 

Investment advice fiduciaries – both individual “Investment Professionals” and the “Financial 
Institutions” that employ or otherwise contract with them – and their Affiliates and Related 
Entities are eligible for relief under PTE 2020-02. 

An “Investment Professional” is an employee, independent contractor, agent, or registered 
representative of a “Financial Institution” who acts as a fiduciary of a Plan or IRA when 
providing covered investment advice under PTE 2020-02 and satisfies applicable law and 
licensing requirements with respect to receipt of compensation.  Thus, a registered investment 
adviser, is a Financial Professional for purposes of the exemption to the extent that he or she 
provides fiduciary investment advice (e.g., satisfies the 5-part test discussed above) to a 
Retirement Investor. 

A “Financial Institution” is a registered investment adviser, bank, insurance company, or 
registered broker-dealer that employs an Investment Professional or otherwise retains the 
Investment Professional as an independent contractor, agent, or registered representative.  
Notably, the DOL declined to include independent marketing organizations, field marketing 
organizations, or brokerage general agencies who may supervise independent insurance agents 
within the definition of Financial Institutions covered under PTE 2020-02.  Moreover, the DOL 
declined to cover Plan recordkeepers that do not otherwise meet the definition of a “Financial 
Institution.”  However, the DOL stated that such organizations could apply to the DOL for 
individual prohibited transaction exemptions and, in the case of insurance intermediaries, thereby 
expand PTE 2020-02 to gain coverage as Financial Institutions. 

D. Exclusions 

PTE 2020-02 is not available where: 

• The Investment Professional, Financial Institution, or Affiliate is the employer of 
employees covered by the ERISA-covered Plan.  Importantly, this means that plans 
covering employees of investment advisory firms are not eligible for the exemption. 

• The Investment Professional or Financial Institution is a named fiduciary or plan 
administrator (or an affiliate thereof) of an ERISA-covered Plan, unless the Investment 
Professional or Financial Institution was selected to provide advice by an independent 
fiduciary. Commenters noted that the application of this provision is unclear in 
connection with pooled employer plans under section 3(43) of ERISA, where the plan 



administrator of such plan would be a “Pooled Plan Provider.”  In particular, commenters 
asked the DOL to clarify that an affiliate of the Pooled Plan Provider would be permitted 
to provide advice to participants and beneficiaries in reliance upon PTE 2020-02.  
However, the DOL declined to address pooled employer plans in PTE 2020-02. 

• The Investment Professional exercises discretion with respect to the transaction.  This 
means the exemption is not available for asset managers acting as discretionary 
fiduciaries for ERISA plans or IRAs.  However, the exemption may be available for 
certain transactions where the asset manager chooses not to exercise discretion in a 
particular transaction.  

• The transaction involves only “robo-advice” (investment advice generated solely by an 
interactive web site in which computer software-based models or applications provide 
investment advice based on personal information supplied by investors through the 
website, without personal interaction with or advice from an Investment Professional).  
However PTE 2020-02 covers “hybrid” robo-advice arrangements where an Investment 
Professional is personally involved in the delivery of the advice. 

• Investment Professionals and Financial Institutions are ineligible to rely on PTE 2020-02 
in certain circumstances, in each case for a period of ten years; 

• The Investment Professional, Financial Institution, or a member of the Financial 
Institution’s Controlled Group is convicted of a crime described in section 411 of 
ERISA arising out of investment advice to a Retirement Investor.  The Investment 
Professional would immediately become ineligible to rely on PTE 2020-02, but the 
Financial Institution would be permitted to petition the DOL for permission to continue 
to rely on the exemption. 

• The DOL issues a finding that the Investment Professional, Financial Institution, or a 
member of the Financial Institution’s Controlled Group has (a) engaged in a systematic 
pattern or practice of violating the conditions of PTE 2020-02 in connection with 
otherwise non-exempt prohibited transactions;  (b) intentionally violated the conditions of 
PTE 2020-02 in connection with otherwise non-exempt prohibited transactions;  or (c) 
provided materially misleading information to the DOL in connection with the Financial 
Institution’s conduct under the exemption.  Prior to making such a finding, the DOL 
would provide a warning and a six-month opportunity to cure the violation.  If the DOL 
believes the behavior has not been cured, it would provide the Investment Professional or 
Financial Institution an opportunity to be heard. 
 

E. PTE 2020-02 Conditions 

Investment Professionals and Financial Institutions must comply with all of the following 
conditions to obtain relief under PTE 2020-02: 

1. Impartial Conduct Standards 

The Investment Professional and Financial Institution must satisfy certain Impartial Conduct 
Standards: 



Best Interest Standard.  Investment advice must meet a “Best Interest” standard, meaning it 
“reflects the care, skill, prudence, and diligence under the circumstances then prevailing that a 
prudent person acting in a like capacity and familiar with such matters would use in the conduct 
of an enterprise of a like character and with like aims, based on the investment objectives, risk 
tolerance, financial circumstances, and needs of the Retirement Investor, and does not place the 
financial or other interests of the Investment Professional, Financial Institution or any affiliate, 
related entity, or other party ahead of the interests of the Retirement Investor, or subordinate the 
Retirement Investor’s interests to their own.”  The DOL notes that the language prohibiting 
placing the interests of the investment advice fiduciaries “ahead” of the advice recipient and 
prohibiting “subordinat[ion]” of the advice recipient’s interest was intended to harmonize PTE 
2020-02’s Best Interest standard with the Best Interest standard in the SEC’s Reg BI and the 
standard in the NAIC Model Regulation.  The DOL also notes that the standard is consistent with 
the fiduciary duties of prudence and loyalty under ERISA. 

Reasonable Compensation and Best Execution Standard.  An investment recommendation may 
not cause a Financial Institution, an Investment Professional, or their affiliates or related entities 
to receive, directly or indirectly, compensation for their services that exceeds “reasonable 
compensation” within the meaning of ERISA section 408(b)(2) and Code section 
4975(d)(2).  Notably, an Investment Professional and Financial Institution do not have to 
recommend a transaction that involves the lowest cost or that generates the lowest fees.  In this 
regard, the DOL notes that focusing solely on cost may in fact violate the Best Interest standard.  
The Financial Institution and Investment Professional must also seek to obtain best execution of 
the investment transaction reasonably available under the circumstances.  The DOL intends for 
the best execution condition to encompass best execution requirements already applicable to 
certain Financial Institutions under securities laws, including FINRA, the Municipal Securities 
Rulemaking Board, and the Investment Advisers Act rules (compliance with such requirements 
would satisfy the best execution standard). 

No Materially Misleading Statements Standard.  The Financial Institution and Investment 
Professional must not make statements about the recommended transaction and other relevant 
matters that are materially misleading.  For example, the DOL says a Financial Institution’s 
inclusion of exculpatory language in a contract that is not compliant with applicable law 
(including state law) would be misleading because it may discourage a Retirement Investor from 
asserting rights that it would otherwise have. 

2. Disclosure 

A Financial Institution must provide the following written disclosures to the Retirement Investor 
prior to a covered investment recommendation: 

• A written acknowledgment that the Financial Institution and its Investment Professionals 
are fiduciaries under ERISA and the Code, as applicable, with respect to fiduciary 
investment advice provided to the Retirement Investor. The DOL considered removing or 
replacing the acknowledgment with a disclosure of the Best Interest standard, but it 
decided to require a fiduciary acknowledgement to prevent Investment Professionals and 



Financial Institutions who rely on the exemption from later claiming that they did not act 
as investment advice fiduciaries.  The preamble to PTE 2020-02 includes some sample 
language in this regard that may be included in a Financial Institution’s disclosures. 

• A written description of the Financial Institution’s and Investment Professional’s services 
and material conflicts of interest that is accurate and not misleading in all material 
respects.  A conflict of interest is “an interest that might incline a Financial Institution or 
Investment Professional – consciously or unconsciously – to make a recommendation 
that is not in the Best Interest of the Retirement Investor.” 

• With respect to rollover recommendations only, documentation of the specific reasons 
why the rollover recommendation is in the Best Interest of the Retirement Investor.  For 
this purpose, a rollover includes rollovers from a Plan to an IRA, from an IRA to an IRA, 
and from an IRA to a Plan. Moreover, a transfer from one type of account to another 
(e.g., fee-based to commission-based accounts) is covered for this purpose. 

The documentation of a rollover from an ERISA-covered Plan to an IRA should include: (1) the 
Retirement Investor’s alternatives to a rollover, including leaving the money in his or her current 
employer’s plan, if permitted, and selecting different investment options;  (2) the fees and 
expenses associated with both the plan and the IRA;  (3) whether the employer pays for some or 
all of the Plan’s administrative expenses;  (4) and the different levels of services and investments 
available under the plan and the IRA.  In this regard, an Investment Professional should make a 
“diligent and prudent effort” to obtain information regarding the Retirement Investor’s existing 
plan and describe the significance of the information, or otherwise make assumptions of 
expenses, asset values, risk, and returns based on publicly available information (e.g., the most 
recent Form 5500 or reliable benchmarks on typical fees and expenses for the type and size of 
Plan at issue), and explain the limitations of the assumptions. 

For rollovers from another IRA or changes from a commission-based account to a fee-based 
arrangement, the DOL stated that documentation should describe the services that would be 
provided under the new arrangement. 

The DOL confirmed that the above disclosure requirements may be satisfied if the relevant 
information is included in disclosures already mandated by the DOL or other regulators, 
including disclosures mandated by Reg BI and Form CRS and, in appropriate circumstances, 
disclosures under Section 408(b)(2) of ERISA. 

3. Policies and Procedures 

PTE 2020-02 requires Financial Institutions to establish, maintain, and enforce policies and 
procedures that (1) are prudently designed to ensure compliance with the Impartial Conduct 
Standards and (2) mitigate the Investment Professional’s and Financial Institution’s conflicts of 
interests to such an extent that a reasonable person would not view the Financial Institution’s 
incentive practices to create an incentive for the Financial Institution and Investment 
Professional to place their interests ahead of those of Retirement Investors.  Additionally, as 
noted above, Financial Institutions would need to document and disclose specific information in 



support of rollover recommendations.  Financial Institutions would be required to periodically 
review and revise their policies and procedures as circumstances dictate. 

The preamble to PTE 2020-02 provides examples of policies and procedures the Financial 
Institution may adopt in response to certain conflicts of interest and other circumstances.  FAQ 
16 from the April FAQs describes DOL’s view that the financial institution’s policies and 
procedures must be prudently designed to prevent its investment professionals from 
recommending excessive trades, buying investment products, annuities, or riders that are not in 
the retirement investor’s best interest, or allocating excessive amounts to illiquid or risky 
investments.  DOL stated that the financial institution must examine both investment-
professional-level and firm-level conflicts and that, in evaluating whether a financial institutions 
have met this condition of PTE 2020-02, DOL will review the financial institution’s conflict 
mitigation and supervisory oversight as a whole. 

With respect to investment professionals’ compensation, FAQ 16 stated that investment 
professionals should not be incentivized to put their interests ahead of the retirement 
investor.  DOL explained that a financial institution’s policies and procedures could include 
ensuring that investment professionals are paid level compensation within product categories 
(e.g., mutual funds, fixed annuities).  Additionally, DOL cautioned against the use of quotas, 
bonuses, prizes, or performance standards as incentives to the extent they may cause investment 
professionals to make recommendations that are not in a retirement investor’s best interest.  DOL 
stated that financial institutions must exercise supervisory oversight over the investment 
professional, particularly in situations where there is a potential for differential compensation. 

As to firm-level conflicts of interest, FAQ 16 stated that financial institutions should maintain a 
review process that will determine which investment products may or may not be recommended 
to retirement investors and that this process should include identifying the conflicts of interest 
associated with the products. 

a. Proprietary Products, Products that Generate Third Party Payments, and Limited 
Menus of Investment Products 

The DOL confirms that Investment Professionals and Financial Institutions can satisfy the Best 
Interest standard when they provide investment advice on proprietary products or on a limited 
menu of investment options, including limitations to proprietary products and products that 
generate third party payments (e.g., shareholder servicing and distribution fees).  However, 
Investment Professionals and Financial Institutions should provide complete and accurate 
disclosure of their material conflicts of interest associated with such products. 

Additionally, the DOL states that Financial Institutions that offer proprietary products or a 
limited menu of products should consider whether their offerings allow an Investment 
Professional to provide advice that meets the Impartial Conduct Standards and whether the 
offerings create incentives to place the interests of Investment Professionals and Financial 
Institutions above those of Retirement Investors.  For this purpose, the DOL explains that 
Financial Institutions are not required to compare their offerings to every other available 



investment in the marketplace. Financial Institutions are not required to document these 
determinations, but they should be prepared to explain their process. 

The DOL also suggests that practices that “selectively promote” certain products may violate the 
policies and procedures conditions even if the practices do not directly involve the provision of 
investment advice.  For example, Financial Institutions should not make it much more 
burdensome for the Retirement Investor to rollover assets to one investment rather than another. 

4. Annual Retrospective Compliance Review 

PTE 2020-02 requires Financial Institutions to conduct an annual retrospective review 
reasonably designed to assist in detecting and preventing violations of the Impartial Conduct 
Standards and the Financial Institution’s policies and procedures.  The methodology and results 
of the review must be set forth in a written report submitted to the Senior Executive Officer of 
the Financial Institution (the CEO, Chief Compliance Officer, Chief Financial Officer, President, 
or one of the three most senior officers of the Financial Institution), who must certify, within six 
months of the end of the annual review period that: 

• The officer reviewed the report; 
• The Financial Institution has in place policies and procedures prudently designed to 

achieve compliance with the conditions of PTE 2020-02; and 
• The Financial Institution has in place a prudent process to modify such policies and 

procedures as business, regulatory and legislative changes and events dictate, and to test 
the effectiveness of such policies and procedures on a periodic basis, the timing and 
extent of which is reasonably designed to ensure continuing compliance with the 
conditions of PTE 2020-02. 

Additionally, the Financial Institution must retain the report, certification, and supporting data 
for a period of six years.  These materials must be made available to the DOL within 10 business 
days of DOL’s request for them.   

The DOL envisions the annual review process involving a sample of recommended 
transactions.  A Financial Institution’s Senior Executive Officer could consult with compliance 
professionals in making the required certifications.  This condition is based upon FINRA rules 
requiring broker-dealers to engage in annual compliance reviews.  However, the DOL declined 
to provide a safe harbor based on compliance with FINRA rules. 

5. Self-Correction 

Generally, if an Investment Professional or Financial Institution provides fiduciary investment 
advice and receives compensation resulting from that advice but fails to fully comply with any of 
the conditions of PTE 2020-02, a non-exempt prohibited transaction will occur. However, in a 
departure from the DOL’s proposed exemption, PTE 2020-02 permits Financial Institutions to 
self-correct violations of PTE 2020-02.  If a Financial Institution follows the self-correction 
procedure, a non-exempt prohibited transaction will not occur. In order to self-correct a violation 
of PTE 2020-02, a Financial Institution must: 



• Correct the violation within 90 days of the date the Financial Institution learns or should 
have learned of the violation; 

• Make the Retirement Investor whole for investment losses, if any; 
• Notify the DOL within 30 days of the correction;  and 
• Report the correction in the Financial Institution’s annual retrospective compliance 

review. 
 

6. Principal Transactions 

PTE 2020-02 is available to exempt prohibited transactions that arise by reason of an Investment 
Professional or Financial Institution recommending that a Retirement Investor engage in the 
following principal transactions:  (i) a riskless principal transaction;  (ii) a principal transaction 
involving the purchase of a security from a Retirement Investor by the Financial Institution;  and, 
(iii) a principal transaction involving the sale of only certain, specified securities by a Financial 
Institution to a Retirement Investor (“Covered Principal Transactions”).  In the case of Covered 
Principal Transactions, the security involved in the transaction must be: 

• a U.S. dollar denominated debt security issued by a U.S. corporation and offered pursuant 
to a registration statement under the Securities Act of 1933; 

• a U.S. Treasury Security; 
• a debt security issued or guaranteed by a U.S. federal government agency other than the 

U.S. Department of Treasury (“Treasury Department”); 
• a debt security issued or guaranteed by a government-sponsored enterprise; 
• a municipal security; 
• a certificate of deposit; or 
• an interest in a Unit Investment Trust. 

In addition, for recommendations of sales of debt securities, Financial Institutions are required to 
adopt policies and procedures reasonably designed to ensure that the security, at the time of the 
recommendation, has no greater than moderate credit risk and sufficient liquidity that it could be 
sold at or near carrying value within a reasonably short period of time. In the case of municipal 
bond investment recommendations to Retirement Investors, the DOL urges Financial Institutions 
to exercise caution and to consider documenting the reasons for such recommendations. 

7. Recordkeeping 

Financial Institutions that rely on PTE 2020-02 must maintain compliance records for a period of 
six years. Under the proposed exemption, the records would have been made available to certain 
employers, plan fiduciaries, participants and beneficiaries, and IRA owners upon their request. 
However, under PTE 2020-02, only the DOL and Treasury Department may request these 
records.  


