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Requirements of the Rule
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SEC’s Interest in Code of Ethics
• In 2004, the SEC Adopted Rule 204A-1 of the Investment Advisers Act 

of 1940 and related amendments, commonly referred to as the 
Investment Adviser Code of Ethics

• The Rule requires each adviser maintain a written code of ethics that 
sets forth a standard of business conduct to be followed by its 
Supervised Persons

• Rule was the result of a regulatory initiative undertaken in response 
to increasing numbers of enforcement actions involving violations of 
fiduciary duties to clients.

• Designed to prevent fraud by reinforcing fiduciary principles that 
govern conduct of advisory firms and their personnel.
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Foundational Tenets of the Code of Ethics:
• June 5, 2019 – “Commission Interpretation Regarding Standard of 

Conduct For Investment Advisers
• An investment adviser’s fiduciary duty under the Advisers Act comprises a duty 

of care and a duty of loyalty. This fiduciary duty requires an adviser “to adopt the 
principal’s goals, objectives, or ends.” This means the adviser must, at all times, 
serve the best interest of its client and not subordinate its client’s interest to its 
own. In other words, the investment adviser cannot place its own interests ahead 
of the interests of its client. This combination of care and loyalty obligations has 
been characterized as requiring the investment adviser to act in the “best 
interest” of its client at all times.”

• https://www.sec.gov/rules/interp/2019/ia-5248.pdf (p. 7-8 “SEC Interpretation”).
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https://www.sec.gov/rules/interp/2019/ia-5248.pdf
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Investment Adviser Standard of Conduct
The SEC Interpretation (commonly referred to as the 
Investment Adviser Standard of Conduct) breaks the 
fiduciary duty into two main components:
•Duty of Care
•Duty of Loyalty
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The Duty of Care

The SEC Interpretation breaks down the Duty of Care into three 
underlying duties/components:
• The duty to provide advice that is in the best interest of the client;
• The duty to seek best execution; and 
• The duty to provide ongoing advice and monitoring for the 

duration of an advisory relationship.
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The Duty of Loyalty

• The duty of loyalty requires that an investment adviser put its clients’ 
interests ahead of its own.
• This duty also requires providing full and fair disclosure of all material 

facts about the advisory relationship. 
• Regarding conflicts, this duty requires at a minimum, fully and fairly 

disclosing any conflicts of interest that have the potential (directly or 
indirectly) to influence the investment advice or, if needed, mitigating 
or eliminating said conflicts.
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Minimum Code Requirements under the Rule
1. Include standards of conduct;
2. Require compliance with applicable federal securities laws
3. Require supervised persons to report violations
4. Require reporting of personal trading by “access persons”
5. Require pre-clearance initial public offerings (IPOs) and private placements for 

access persons; and
6. Require certification of compliance by supervised persons

*SEC purposefully drafted the rule broadly to provide advisers the flexibility to 
tailor their code to existing trading policies and varied business models.
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What areas does the Code of Ethics cover?

Personal Trading
(including Insider 

Trading)

Political Contributions 
(aka “Pay-to-Play”)

Gifts & Entertainment Outside Business 
Activities

11

Firm Approaches
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Firm Approaches
All In

1. Code requirements
2. Other conflicts of interest

1. Outside business activities
2. Board service and fiduciary appointments
3. Gifts, contributions, and entertainment
4. Political Contributions

3. Other conduct policies and 
procedures.

1. Insider trading
2. Whistleblower Program

Only what is required

Just the six items identified in the Rule
1. Conduct standards;
2. Compliance with applicable securities laws
3. Personal trade reporting
4. Pre-clearance of reportable securities
5. Reporting violations; and
6. Certifications of compliance
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Firm Approaches

All In

1. Potentially easier to administrate
2. Consolidation of conflicts, conduct 

and reporting obligations

Due Diligence and RFP Considerations:
Have there been any previously or 
currently reported violations of your 
Code of Ethics?  ¨ Yes  ¨ No

Only what is required

1. More policies and procedures for 
employees to reference

2. Separation of certain conflicts, 
conduct, and reporting obligations

If your conduct policies are under your 
Code, it is likely you would have 
affirmative answers to broad due 
diligence questions.
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Code of Ethics ≠ Conflict of Interest
Code of Ethics

• Focus on certain relationships and 
activities
• Firm versus client
• Employee versus client

• Having a Code and describing it is 
included in regulatory disclosures

• Code requires acknowledgement and 
reporting of violations

Conflicts of Interest

• Exist in many relationships and various 
activities
• Firm versus client
• Client versus client
• Employee versus client
• Employee versus firm
• Vendor versus client 

• Depending on the conflict and firm’s response 
to it - may require disclosures and consent

• Conflict mitigation can include acceptance, 
avoidance, control, transfer, or monitor/watch
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Conflicts of Interest

Insider 
Trading The Client

Personal 
Securities 

Transactions

Gifts and 
Business 

Entertainment
Employees

Outside 
Business 
Activities

Political 
Contributions The Firm
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Real-World Issues
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SEC’s April 26, 2022 Risk Alert
Highlights inadequacies found by EXAMS staff in two key 
areas
• (1) Advisers Act Section 204A – MNPI risk associated with:
• Alternative data providers, i.e., diligence procedures.
• Value-add investors, i.e., those with connections to MNPI.
• Expert networks.
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SEC’s April 26, 2022 Risk Alert (con’t)
• (2) Code of Ethics Rule:
• Identification of Access Persons.
• Not obtaining pre-clearances for IPOs and private investments.
• Not collecting required reports.
• Reports did not contain all information required by the rule.
• Trading in investments on restricted list.
• Allocation of investment opportunities.
• Trading ahead of clients.
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SEC’s August 2, 2022 Staff Bulletin
• Styled as questions and answers reiterating the Standards of Conduct 

for Broker-dealers and Investment Advisers in Identifying and 
Addressing Conflicts of Interest
• Under Reg BI and the IA fiduciary standard, a conflict of interest is an 

interest that might incline a broker-dealer or investment adviser -
consciously or unconsciously - to make a recommendation or render 
advice that is not disinterested.
• Identifying and addressing conflicts should not be merely a “check-

the-box” exercise, but a robust, ongoing process that is tailored to 
each conflict.
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Additional Insight from the Staff Bulletin
• As applied to conflicts of interest, create an environment where 

conflicts are taken seriously and staff feel empowered and 
encouraged to take an active role in identifying conflicts so that they 
may be adequately addressed.
• Identify ~ Disclose* ~ Mitigate ~ Eliminate ~ Monitor over time ~ 

Assess P&P

* Disclosures should be designed to allow retail investors to make a 
more informed decision about a recommendation, and, in the case of 
investment advisers, provide informed consent to the conflict of 
interest.
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Additional Insight from the Staff Bulletin
• “[P]eriodic review and testing of policies and procedures is necessary to 

ensure the on-going adequacy and effectiveness of a compliance program. 
The staff believes this should include a periodic assessment of whether a 
firm’s policies and procedures are reasonably designed to disclose and 
mitigate, as necessary, the impact of conflicts and prevent the firm’s or its 
financial professionals’ interests from being placed ahead of the retail 
investor’s interest. In the staff’s view, it may be difficult for a firm to 
demonstrate compliance with the applicable standard of conduct without 
documenting the measures it takes to mitigate conflicts of interest and 
any such periodic assessment of its policies and procedures undertaken 
by the firm.
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SEC Exam Requests – OBAs 

• Other Business Arrangements. A description of any joint 
ventures in which the Adviser or its Supervised Persons
participate, and any outside businesses that employ or are 
owned more than 5%, directly or indirectly, by the Adviser’s 
Supervised Persons. In addition, please indicate whether any 
Client or Private Fund investor has invested, and/or has been 
solicited to invest, in any of these joint ventures or outside 
businesses.

23

Factors in Compliance Approval for OBAs

• Employee OBAs need prior compliance approval in writing
• For-profit or non-profit?
• Investment role or something else?
• Conflicts-of-interest with clients?
• Compensation?
• The more the OBA looks like your core business, the less likely it is to 

be approved – client confusion, liability, insurance impact
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SEC Exam Requests – Risks and Conflicts

• Relevant Risks and Conflicts. A current list of conflicts and 
other compliance factors relevant to the Adviser’s particular 
operations that create risk exposure for the Adviser and its 
clients and form the basis for the Adviser’s compliance 
policies and procedures. Please note any changes made to 
this list during the Examination Period and the dates of the 
changes.
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SEC Exam Requests – Loans

• Loans. A list of loans or loan guarantees between clients and 
the Adviser, its supervised persons, or its affiliates. For each 
loan, provide the terms of the loan (and guarantee, if 
applicable), the participating parties and their roles, the 
initial amount, and the current amount outstanding.
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SEC Exam Requests – Principal Transactions

• Principal Transactions. A list of any principal transactions. 
This would include transactions (pertaining to both equity 
and debt securities) placed between a client and the Adviser, 
a supervised person, or an affiliate during the Examination 
Period, or the sale to any client of the Advisers or an 
affiliate’s stock or debt security issued by the Adviser or an 
affiliate.
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Code of Ethics relies on Employee Reporting 
Why Issues Go Unreported
1. Fear of retaliation

2. Discomfort in telling on co-workers or themselves

3. Not  confident in the reporting process

4. Trust manager more than reporting avenues
5. No insight into reporting activities

Improving Employee Self-Reporting
1. Reporting is designed to support proper 

behavior and to clarify understanding of policies 
and procedures.  It is about asking on policy not 
telling on people.

2. Establish convenient reporting avenues

3. Consistently communicate the reporting 
obligations and process

4. Train managers in employee reporting 
obligations

5. Increase transparency in the process (who, 
what, why, when, where, and how).
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Compliance Testing on the Code of Ethics
• Political contributions – verify contributions and amounts on the 

Internet – https://www.opensecrets.org/donor-lookup
• Email surveillance – identify personal trading activities, firm and 

client events, political contributions, new board positions and other 
outside business activities

• Social media – identify firm and client events, new board positions 
and other outside business activities

* The quarterly and annual compliance certifications can function as 
type of confirmation/affirmation testing for all of the above-referenced 
activities.

29

Resources and Education
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Resources and References 
• Investment Adviser Code of Ethics Final Rule: 

https://www.sec.gov/rules/final/ia-2256.htm
• 2023 Examination Priorities Report: https://www.sec.gov/files/2023-exam-

priorities.pdf
• Investment Adviser MNPI Compliance Issues Risk Alert: 

https://www.sec.gov/files/code-ethics-risk-alert.pdf
• Observations from OCIE’s Examinations of Investment Advisers: Supervision, 

Compliance, and Multiple Branch Offices Risk Alert: 
https://www.sec.gov/files/Risk%20Alert%20-%20Multi-
Branch%20Risk%20Alert.pdf
• The Five Most Frequent Compliance Topics Identified in OCIE Examinations of 

Investment Advisers Risk Alert: https://www.sec.gov/ocie/Article/risk-alert-5-
most-frequent-ia-compliance-topics.pdf
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Resources and References 
• SEC No Action and Interpretive Letters related to the Code of Ethics:
• WilmerHale, LLP, July 28, 2010
• M&G Investment Management Ltd., March 1, 2007
• National Compliance Service, November 30, 2005
• Prudential Insurance Company of America, March 1, 2005
• Manufacturers Adviser Corp, September 10, 2002

• SEC Administrative Proceedings and Enforcement Actions related to Code of 
Ethics:
• https://www.sec.gov/litigation/admin/2011/ia-3324.pdf
• https://www.sec.gov/litigation/admin/2018/ia-5035.pdf
• https://www.sec.gov/litigation/admin/2022/ia-6199.pdf
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Resources and References 
• Staff Bulletin: Standards of Conduct for Broker Dealers and Investment Advisers 

Conflicts of Interest: https://www.sec.gov/tm/iabd-staff-bulletin-conflicts-
interest
• FINRA Regulatory Notice 18-08: FINRA Request Comment on Proposed New 

Rule Governing Outside Business Activities and Private Security Transactions: 
https://www.finra.org/rules-guidance/notices/18-08
• FINRA Report of Conflicts of Interest: 

https://www.finra.org/sites/default/files/Industry/p359971.pdf
• NASAA A Brief Overview: The Investment Adviser Industry: 

https://www.nasaa.org/industry-resources/investment-advisers/investment-
adviser-guide/
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Resources and References 
• IM Guidance: Acceptance of Gifts or Entertainment by Fund Advisory Personnel: 

https://www.sec.gov/investment/im-guidance-2015-01.pdf
• Administrative Proceedings and Enforcement Cases

• https://www.sec.gov/litigation/admin/2015/ia-4163.pdf - example of loan conflicts 
• https://www.sec.gov/news/press/2006/2006-198.htm - case on lavish gifts
• https://www.sec.gov/litigation/admin/2019/ia-5361.pdf - outside business activity –

investing in client business.
• https://www.sec.gov/enforce/ia-5748-s - forgivable loans to IARs from third parties
• https://www.sec.gov/litigation/admin/2015/ia-4065.pdf - OBA of managing director.
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