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• Victor Siclari, Senior Vice President & Senior Fiduciary Compliance Manager, 
Wilmington Trust, NA

• Steven Gilbert, Vice President, Advisory Compliance Division, Raymond James
• Michael S. Caccese, Partner, K&L Gates LLP (MODERATOR)

Marketing Rule: Performance
Breakout Session, Tuesday, March 14, 11:15am-12:15pm
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Principles-Based Standard

An advertisement may not include or exclude 
performance results, or present performance time 
periods, in a manner that is not fair and balanced

Marketing Rule—Performance Advertising
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Prescriptive Requirements
• Presentation of gross performance
• Calculation of net performance
• 1-, 5-, 10-year periods (or since inception if less than 10 years)

• Related performance
• Extracted performance
• Hypothetical performance
• Predecessor performance

Marketing Rule—Performance Advertising
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September 19, 2022 Risk Alert
“[T]he Division encourages advisers to reflect upon their 

own practices, policies, and procedures and to 
implement any appropriate modifications to their 
training, supervisory, oversight, and compliance 

programs.”

November 4, 2022 Compliance Date

Marketing Rule—Where Do We Stand?
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January 11, 2023 FAQ
“The staff believes that displaying the performance of 
one investment or a group of investments in a private 

fund is an example of extracted performance […]”

Sweep Exams
“The staff will conduct a number of specific national 

initiatives, as well as a broad review through the 
examination process, for compliance with the Marketing 

Rule […]”

Marketing Rule—Where Do We Stand?
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Q. When an adviser displays the 
gross performance of one 
investment (e.g., a case study) or a 
group of investments from a 
private fund, must the adviser 
show the net performance of the 
single investment and the group of 
investments?

A. Yes.

January 11 FAQ
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More questions than answers.

January 11 FAQ

Scope Private funds, or all advertisements?

Individual 
Positions

Case Studies? Top/bottom performers?
Complete portfolios?

Calculation 
Issues

Treatment of performance fees.
Spread?  Ratio?

Other Issues Composite-level positions.
Cautionary disclosures. Attribution?
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Net performance may be presented based on the deduction 
of actual fees; or
Net performance may be presented based on the use of a 
model fee if:
• the resulting net performance is not higher than it would 

have been if the actual fee(s) had been deducted; or
• the model fee is equal to the highest fee charged to the 

intended audience

Net Performance
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Footnote 590

Release: “When an adviser advertises net performance that is no 
higher than if deducting actual fees, there appears to be little 
chance of misleading the audience into believing that investors 
received better returns than they actually did.”

FN 590: “If the fee to be charged to the intended audience is 
anticipated to be higher than the actual fees charged, the adviser 
must use a model fee that reflects the anticipated fee to be 
charged in order not to violate the rule’s general prohibitions.”

Net Performance
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Individual Positions

What if fees aren’t calculated at the position level? (They aren’t.) 
• Asset-based fees
• Performance Fees
• Disclosures

Net Performance
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Performance results that were not actually achieved by 
any portfolio of the investment adviser.
Hypothetical performance includes:
• Performance derived from model portfolios;
• Performance that is backtested by the application of a strategy 

to data from prior time periods when the strategy was not 
actually used during those time periods; and

• Targeted or projected performance returns with respect to any 
portfolio or to the investment advisory services with regard to 
securities offered in the advertisement

Hypothetical Performance
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May be presented only if adviser:
• Adopts policies and procedures to ensure that the 

performance is relevant to the likely financial situation and 
investment objectives of the intended audience;

• Provides criteria used and assumptions made in calculating 
the performance; and

• Provides sufficient information to enable intended audience to 
understand risks and limitations of using hypothetical 
performance to make investment decisions

Hypothetical Performance
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• Assumptions made in calculating hypothetical performance 
must be disclosed in advertising materials 
• Assumptions are typically provided by those constructing 

the hypothetical performance
• Assumptions should include, as applicable: time period of 

performance, selection criteria for investments, calculation 
process and weights, inherent bias,  and comparison to actual 
returns

• Hypothetical performance generated through third-party 
software likely considered third-party content incorporated 
into an adviser’s communications, and therefore requires 
oversight

Hypothetical Performance
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Remaining Challenges
• Third party performance
• Diligence on the appropriate audience
• Application of fees
• Max fees – Easier
• Tailored fees – Documentation challenges

• Supervisory program and monitoring
• Treatment under FINRA Rule 2210

Hypothetical Performance
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Must include all related portfolios (individually or in a 
composite)
• Related Portfolio: A portfolio with substantially similar 

investment policies, objectives, and strategies as those of the 
services being offered in an advertisement

Except that related portfolios may be excluded if
• performance results are not materially higher than if all 

related portfolios had been included; and
• the exclusion of a portfolio does not alter the presentation of 

1-, 5-, and 10- year (or since inception) periods
• (not applicable to private funds)

Related Performance
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Substantially Similar Accounts

An adviser may use the same criteria to construct any 
composites to meet the GIPS standards in order to satisfy 
the “substantially similar” requirement of the final rule’s 

definition of “related portfolio.”

Related Performance
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Predecessor performance is prohibited in an 
advertisement unless:
i. person(s) primarily responsible for achieving prior performance results 

continue to manage accounts at the advertising adviser;
ii. accounts managed at predecessor adviser are sufficiently similar to 

accounts managed at advertising adviser;
iii. all accounts managed in a substantially similar manner are advertised 

unless exclusion of any account would not result in materially higher 
performance or alter the presentation of any prescribed time periods; 
and

iv. advertisement clearly and prominently includes all relevant disclosures
and indicates performance results were from accounts managed at 
another entity

Performance Portability
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But, the predecessor performance requirements do not 
apply where “the adviser’s business continued to exist”

Factors to consider:
i. Substantial and direct business nexus between predecessor 

adviser and successor adviser
ii. Reorganization not designed to eliminate substantial 

liabilities and/or spin off personnel
iii. Successor adviser assumed substantially all of the assets and 

liabilities of the predecessor adviser

Performance Portability
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Is performance we provide to a consultant subject to the 
Marketing Rule?

“We believe communications that investment advisers 
use to offer their advisory services have an equal 

potential to mislead—and should be subject to the rule—
regardless of whether the adviser communicates directly 
or indirectly through a third party, such as a consultant, 

intermediary, or related person.”

Consultant Databases
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End-users want gross performance

Many databases don’t deliver both gross and net

Industry outreach efforts

FAQ guidance?

Consultant Databases
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Questions?
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